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Title  29 — Labor 

CHAPTER  XXV— OFFICE  OF  EMPLOYEE 
BENEFITS  SECURITY,  DEPARTMENT  OF 
LABOR 

SUBCHAPTER  C— MINIMUM  STANDARDS  FOR 
EMPLOYEE  PENSION  BENEFIT  PLANS  UNDER 
THE  EMPLOYEE  RETIREMENT  INCOME  SE¬ 
CURITY  ACT  OF  1974 

PART  2530— RULES  AND  REGULATIONS 
FOR  MINIMUM  STANDARDS  FOR  EM¬ 
PLOYEE  PENSION  BENEFIT  PLANS 

Hie  regfulations  In  this  document 
amend  Chapter  XXV,  Employee  Benefits 
Security,  by  adding  thereto  Part  2530. 
TTie  regidatlofns  In  Part  2530  r^ate  to 
Part  2  of  Subtitle  B  of  Title  I  of  the  Elm- 
ployee  Retirement  Income  Security  Act 
1974  (her^nafter  referred  to  as  “the 
Act”),  Part  2  of  the  Act  (sections  201 
through  211)  prescribe  minimum  stand¬ 
ards  for  covered  employee  pension  benefit 
plans  in  the  areas  of  participation,  vest¬ 
ing  and  b^eflt  accrual  More  liberal  plan 
provLsions  which  do  not  conflict  with  the 
Act  or  the  Internal  Revenue  Code  of  1954 
(hereliu^rter  referred  to  as  “the  Code”) 
and  the  regulations  issued  thereunder  are 
permitted. 

The  regulations  contained  In  this  doc¬ 
ument  are  both  temporary  regulatlems 
effective  Immediately  and  proposed  regu- 
latiims  for  final  adoption.  TTxe  primary 
reasem  for  making  these  regulations  ef¬ 
fective  Immediately  on  a  temporary 
basis  is  that  plam  not  In  existence  on 
January  1,  1974  must  meet  the  require¬ 
ments  of  Act  for  plan  irears  beginning 

after  September  2, 1974.  For  many  plans 
the  first  plan  year  beginning  after  Sep¬ 
tember  2. 1974  will  be  a  plan  year  begin¬ 
ning  on  September  1. 1975,  as  a  result  of 
procedures  set  forth  by  the  Internal  Rev¬ 
enue  Service  In  Revenue  Procedures  74- 
38,  -39  &  -40  Issued  September  10  ft  11, 
1974.  These  procedures  classified  idans  as 
“pre-existing  plan”  (adopted  and  put 
into  effect  by  an  employe  on  or  before 
January  1,  1974),  “new  plan  subject  to 
prior  law”  (adopted  and  put  into  effect 
by  an  employer  after  January  1,  1974, 
whose  first  plan  year  begins  on  or  before 
September  2,  1974,  whether  or  not  tt  Is 
ad^ted  and  put  into  effect  by  an  em¬ 
ployer  before  September  2,  1974),  and 
“new  plan  subject  to  new  law”  (adopted 
and  put  Into  effect  by  an  employer  after 
January  1,  1974,  whose  first  plan  year 
begins  after  September  2, 1974) .  The  ef¬ 
fect  (ff  these  procedures  was  to  permit 
plans  adopted  after  January  1,  1974  to 
meet  the  requirements  of  prior  law 
rather  than  the  requirements  of  the  Act 
by  making  the  plan  year  begin  on  or  be¬ 
fore  September  2,  1974.  Many  of  these 
plans  will  now  have  plan  years  beginning 
September  1, 1975,  during  which  they  win 
be  required  to  meet  the  standards  the 
Act.  In  addition,  pre-existing  plans  must 
meet  the  requirements  of  the  Act  for 
plan  years  beginning  after  Deewnber  31, 
1975.  The  regulations  in  Part  2530  will 
allow  these  plans  to  make  the  necessary 
adjustments.  Any  changes  or  modifica¬ 
tions  contained  In  “final”  regulations  win 
be  prospective  only. 

In  addition,  section  7476  of  the  Code, 
which  provides  Jurisdiction  In  the  United 


States  Tax  Court  f<H:  declaratory  Judg¬ 
ments  relating  to  qualification  of  certain 
retirement  plans.  Is  effective  with  respect 
to  pleadings  filed  in  that  court  after 
September  2,  1975.  Cases  proceeding  in 
that  court  may  be  decided  with  reference 
to  these  temporary  regulations. 

For  the  foregoing  reasons,  the  under¬ 
signed  finds  that  good  cause  exists  for 
making  these  regulations  temporarily  ef¬ 
fective  without  advance  publication  as 
specified  In  the  Administrative  Procedure 
Act  (5  U.S.C.  553(d)  (3) ) . 

These  regulations  are  also  proposed  for 
final  adoption  as  soon  as  possible.  Interr 
ested  persons  are  invited  to  submit  writ¬ 
ten  data,  views,  or  arguments  concerning 
any  or  aU  of  the  proposed  regulations 
contained  In  this  document  cm  or  before 
November  7,  1975.  Such  data,  views  and 
arguments  should  be  sidsmltted  to  the 
Office  of  Employee  Benefits  Security 
(OEVD — W  Comments),  Labor  Man¬ 
agement  Services  Affinlid^ratimL  UB. 
Department  of  Labor,  Washington,  D.C. 
20216.  All  comments  should  be  clearly 
referenced  to  the  numbers  of  the  sectlmui 
to  which  the  comments  are  directed. 

It  Is  emsdiaslzed  that  because  the  regu¬ 
lations  proposed  in  this  dociunent  must 
be  effective  without  d^y,  comments  re¬ 
ceived  later  than  Novonber  7,  1975  will 
not  be  (xmsldered  In  the  preparation  of 
the  final  regulations.  While  under  other 
circumstances  the  Department  of  Labor 
may  grant  extensions  of  lime  for  filing 
comments  in  order  to  compile  the  fullest 
record  possible,  such  a  policy  is  pre¬ 
cluded  In  this  case  by  the  requirements 
of  prompt  publication  In  final  form  to 
serve  the  needs  of  affected  persons  or 
organizations.  Therefore,  no  request  will 
be  entertained  to  grant  an  extension  to 
any  persmi  for  fifing  commmts  r^ating 
to  the  regulations  proposed  in  this 
document. 

Background 

INTER-RELATIONSHIP  OP  PART  2  AND  THE 
CODE 

Vfith  only  a  few  exceptions,  provisions 
substantially  Identical  to  those  In  part  2 
of  the  Act  are  contained  In  the  Code.  Ex¬ 
cept  for  certain  ccmcepts  for  which  the 
Secretary  of  Labor  has  been  specifically 
authorized  to  prescribe  regulations, 
regulations  prescribed  by  the  Secretary 
of  the  Treasury  imder  sections  410  and 
411  of  the  Ctode  shall,  pursuant  to  section 
3002(c)  of  the  Act,  also  Implement  the 
counterpart  provisions  of  part  2.  <3en- 
eraUy,  these  provisions  of  the  Act  are 
secti<xis  202  (minimum  participation 
standards) ,  203  (minimum  vesting 

standards) ,  and  204  (benefit  accrual  re¬ 
quirements).  Similarly,  regulations  for 
which  the  Secretary  of  Lid>or  has  been 
given  regulatory  authorlly  shall  also  be 
used  in  Implementing  sections  410  and 
411  of  the  Code.  Regulati<ms  for  other 
provisions  of  part  2  of  Title  I  of  the  Act 
which  have  substantially  Identical  coun¬ 
terparts  In  the  Code,  but  for  which  no  ex¬ 
clusive  regulation  authority  is  delegated 
to  either  the  Secretary  of  the  Treasury 
or  his  delegate  or  the  Secretary  of  Labor, 
shall  be  prepared  by  the  Secretaries  of 
Labor  and  Treasury  in  concert. 


Regulatiims  for  Implementing  part  2 
of  Title  I  the  Act  and.  In  cases  where 
the  Secretary  of  Labor  has  exclusive  Ju- 
rlsdlctimi  for  Issuing  regulaticms  under 
specific  provisions,  the  coimterpart  pro¬ 
visions  of  sections  410  and  411  of  the 
Code,  will  be  promulgated  In  Part  2530. 
Regulations  pertaining  to  a  specific  sec¬ 
tion  of  the  Act  will  be  prescribed  imder 
the  corresponding  section  of  the  regula¬ 
tions.  For  example,  the  regulations  con¬ 
tained  In  §  2530.202  relate  to  section  202 
of  the  Act.  Regulations  pertaining  to 
concepts  common  to  several  or  all  sec¬ 
tions  In  part  2  of  Title  I  of  the  Act  will 
be  set  forth  In  Subpart  A,  Scope  and 
General  Provisions. 

With  few  exceptions,  such  as  the  reg¬ 
ulations  pertaining  to  coverage,  the  regu¬ 
lations  presently  being  Issued  pertain  to 
certain  concepts  for  which  regulatory 
authority  is  specifically  delegated  to  the 
Secretary  Labor  for  purposes  of  part  2 
of  Title  I  of  the  Act  and  sections  410  and 
411  of  thB  Code.  These  concepts  relate 
g^erally  to  the  methods  for  computing 
service  to  be  credited  to  an  employee  and 
Include  years  of  service,  hours  of  service, 
years  of  participation  and  breaks  In  serv¬ 
ice,  as  wdl  as  seasonal  and  maritime 
In^trlea. 

FRAMEWORK  AND  BASIC  STANDARDS  OF  PART  2 
OF  THE  ACT 

The  rules  contained  In  Part  2530  are 
applicable  to  the  minimum  participation, 
vesting  and  benefit  accrual  standards  of 
sections  202,  203  and  204.  Regulations 
to  be  issued  by  the  Secretary  of  the 
Treasury  under  sections  410  and  411  of 
the  Code  will  be  the  official  interpreta¬ 
tion  of  these  sections,  but  an  outline  of 
the  standards  is  contained  herein  to  put 
the  Depai^ent  of  Labor  regulations  in 
contact. 

It  should  be  emphasized  that  plan  pro¬ 
visions  more  liberal  than  the  standards 
of  the  Act  are  not  prohibited.  For  exam¬ 
ple,  mder  section  202(a)(1)(A)  of  the 
Act  most  pension  plans  may  not  require, 
as  a  condition  of  participation  In  the 
plan,  that  an  employee  complete  a  period 
of  service  with  the  employer  maintain¬ 
ing  the  idan  extending  beyond  the  later 
of  the  date  on  which  the  employee  at¬ 
tains  age  25  or  completes  1  year  of  serv¬ 
ice.  But,  a  plan  to  which  section  202  of 
the  Act  applies  could  provide  that  every 
emplosree  Is  eligible  to  participate  regard¬ 
less  of  age  or  service  or  that  an  employee 
who  has  attained  age  24  Is  eligible  to 
participate. 

The  central  theme  of  these  standards 
is  that  sections  202  and  204  work  in 
harmony  to  determine  when  an  employee 
must  become  a  participant  in  the  plan 
and  when  he  or  she  must  accrue  benefits 
whUe  a  participant.  Section  203  generally 
applies  to  determine  whether  an  em¬ 
ployee  has  nonforfeitable  rights  to  ac¬ 
crued  benefits. 

(1)  Eligibility  to  participate.  Section 
202  requires  generally  that  an  employee 
cannot  be  excluded  from  a  plan  on  ac- 
coimt  of  age  or  service  if  he  or  she  is  at 
least  25  years  old  and  has  had  at  least 
one  year  of  service.  However,  If  the  plan 
provides  full  and  immediate  vesting  for 
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all  participants,  it  may  require  employees 
to  complete  3  years  of  service  in  order  to 
participate.  As  an  alternative,  any  plan 
which  is  maintained  exclusively  for  em¬ 
ployees  of  a  tax-exempt  educational  or¬ 
ganization  which  piiovides  full  and  im¬ 
mediate  vesting  for  all  participants  may 
have  a  participation  requirement  of  age 
30,  with  1  year  of  service. 

In  general,  for  purposes  of  the  partici¬ 
pation  requirements,  the  term  “year  of 
service”  means  a  12-month  period  during 
which  the  employee  has  worked  at  least 
1,000  hours.  This  12-month  period  is 
measured  from  the  date  the  employee 
enters  service.  Thus,  the  employee  has 
fulfiled  his  or  her  1,000-hour-require- 
ment  if  he  or  she  has  1,000  hours  of  work 
by  the  first  anniversary  date  of  employ¬ 
ment.  The  employee  (if  age  25  or  older) 
would  then  be  admitted  to  the  plan  with¬ 
in  6  months  of  his  or  her  anniversary 
date  of  employment  or  by  the  beginning 
of  the  first  plan  year  following  the  first 
anniversary  date,  whichever  occurred 
earlier.  (Of  course,  this  does  not  mean 
that  an  employee  would  have  to  be  ad¬ 
mitted  to  the  plan  if  he  or  she  were  law¬ 
fully  excluded  for  reasons  other  than 
age  or  service.)  If  the  employee  did  not 
complete  1,000  hours  of  service  by  the 
first  anniversary  date,  but  were  still  em¬ 
ployed,  then  he  or  she  would  start  over 
toward  meeting  the  1,000  hour  require¬ 
ment.  For  this  purpose,  the  plan  could 
provide  (on  a  consistent  basis)  that  the 
relevant  12-month  period  is  either  (a) 
the  year  between  the  first  anniversary  of 
employment  and  the  second  anniversary 
date,  or  (b)  the  plan  year  which  began 
before  the  first  aiinlversary  date. 

The  regulations  with  resF>ect  to  “year 
of  service”  for  purposes  of  eligibility  to 
participate  are  found  in  §  2530.202,  which 
introduces  the  concept  of  an  “eligibility 
computation  period”  for  reference  to  the 
periods  described  in  the  preceding  para¬ 
graph.  The  term  “hour  of  service”  is  de¬ 
fined  In  Suibpart  A  of  Part  2530,  along 
with  other  regulations  that  pertain  to 
computing  years  of  service. 

(2)  Accrual  of  benefits.  Section  204  re¬ 
quires  plans  other  than  defined  benefit 
plans  to  make  a  separate  accounting  for 
each  employee’s  accrued  benefit.  A  de¬ 
fined  benefit  plan  is  required  to  satisfy 
one  of  three  accrued  benefit  tests  (which 
limit  the  extent  of  “back-loading”  per¬ 
mitted  under  the  plan) .  The  three  tests 
each  require  some  increment  of  accrual 
to  be  credited  for  each  year  of  participa¬ 
tion,  which  te  d^ned  as  a  period  of  serv¬ 
ice  beginning  from  the  date  of  participa¬ 
tion  established  tmder  section  202.  This 
period  of  participation  in  the  plan,  how¬ 
ever,  need  not  Include  any  period  which 
is  not  required  to  be  taken  into  account 
,  under  section  202(b),  which  deals  with 
breaks  in  service.  The  break  in  service 
rules  of  section  202  (fo),  therefore,  apply 
both  to  eligibility  to  participate  and  for 
measuring  the  period  of  participation  on 
which  benefits  must  be  accrued.  There¬ 
fore  these  rules  (§  2530.200b-4)  govern 
both  elgibility  to  participate  initially 
and  retention  of  eligibility  to  participate. 
As  long  as  an  employee  retains  partici¬ 
pant  status,  he  or  she  is  eligible  to  axx^rue 
benefits  although  benefits  imder  most 


plans  need  not  be  accrued  for  years  in 
which  the  employee  fails  to  complete 
1,000  hotirs  of  service. 

The  Secretary  of  Labor  is  authorized 
to  prescribe  regulations  which  provide 
for  the  calculation  of  the  period  of  par¬ 
ticipation  on  any  reasonable  and  con¬ 
sistent  basis.  The  regulations  with  re¬ 
spect  to  “year  of  participation”  are  found 
in  §  2530.204-2  which  introduces  the  con¬ 
cept  of  an  “accrual  computation  period” 
for  plans  which  are  required  to  accrue 
benefits  on  a  yearly  basis.  Some  plans 
with  certain  defined  benefit  formulas  will 
not  be  required  to  accrue  benefits  on  a 
yearly  basis  and  the  rules  with  respect  to 
these  plans  are  found  in  §  2530.204-3. 

(3)  Vesting.  Section  203  requires  that 
a  plan  must  provide  full  and  immediate 
vesting  in  benefits  derived  from  employee 
contributions.  In  general,  with  respect  to 
employer  contributions,  the  plan  (ex¬ 
cept  class  year  plans)  must  meet  one  of 
three  alternative  standards,  which  are 
expressed  in  terms  of  vesting  schedules. 
Generally,  once  an  employee  becomes 
eligible  to  participate  in  a  pension  plan, 
all  his  or  her  years  of  service  with  an 
employer  (including  preparticipation 
service,  and  service  performed  before  the 
effective  date  of  the  Act)  are  to  be  taken 
into  account  for  purposes  of  determining 
his  or  her  place  on  the  vesting  schedule. 
However,  the  plan  may  ignore  periods  for 
which  the  employee  declined  to  make 
mandatory  contributions  and  periods  for 
which  the  employer  did  not  maintain 
the  plan  or  a  predecessor  plan,  as  de¬ 
fined  in  Treasury  regulations.  Generally, 
the  plan  may  also  ignore  service  per¬ 
formed  before  age  22;  however,  if  a  plan 
elects  to  use  the  rule  of  45  as  a  vesting 
schedule,  service  before  age  22  may  be 
ignored  only  If  the  employee  was  not  a 
participant  in  the  plan  for  the  years  be¬ 
fore  age  22.  Service  performed  prior  to 
January  1,  1971,  may  be  ignored  by  the 
plan,  unless  (and  until)  the  employee 
has  at  least  3  years  of  service  after 
cember  31, 1970.  Also,  if  the  employee  has 
had  a  “break  in  service”,  service  per¬ 
formed  prior  to  the  break  may  be  ignored 
to  the  extent  permitted  under  the  “break 
in  service”  rules  of  section  203(b)(3). 

All  of  the  vesting  schedules  and  the 
rules  governing  what  service  must  be 
counted  in  determining  an  employee’s 
place  on  the  plan’s  vesting  schedules  are 
phrased  in  terms  of  “years  of  service.” 
Years  of  service  for  purposes  of  vesting 
are  not  necessarily  the  same  as  years  of 
service  for  purposes  of  eligibility  to  par¬ 
ticipate  in  the  plan,  and  §  2530.203  of 
these  regulations  Introduces  the  concept 
of  a  “vesting  computation  period”  for 
computing  the  year  of  service  which 
must  be  coimted  for  vesting  purposes. 
This  vesting  computation  period  will  also 
be  used  for  other  purposes,  such  as  cal¬ 
culating  breaks  in  service,  with  some 
exceptions. 

Description  of  the  Regulations 

SECTION  2530.200b-l  (CROSS-REFERENCE 
.202,  .203  AND  .204) 

Section  2530.200b-l(a)  states  the  re¬ 
lationship  between  the  various  c(xnputa- 
tlon  periods  established  pursuant  to  sec¬ 


tions  202,  203  and  204  of  the  Act  and 
sections  410  and  411  of  the  Code  (see 
Framework  above) .  Subsection  (b)  states 
rules  generally  applicable  to  all  compu¬ 
tation  periods.  This  section  does  not, 
however,  establish  the  rules  governing 
each  separate  computation  period.  These 
rules  are  stated  in  §|  2530.202,  2530.203 
and  2530.204. 

In  general,  creditable  service  and  the 
incidence  of  a  break  in  service  are  deter¬ 
mined  by  the  number  of  hours  completed 
during  an  applicable  computation  period. 
There  are  three  primaiT  computation  pe¬ 
riods:  (1)  The  eligibility  computation 
period,  used  to  determine  eligibility  to 
participate  in  the  plan  and  deferral  of 
benefit  accrual  for  two  years  when  the 
plan  exercises  a  special  option;  (2)  the 
vesting  computation  period  us^  to  de¬ 
termine  the  employee’s  place  on  the  vest¬ 
ing  schedule  and,  with  only  very  limited 
exceptions,  to  determine  a  break  in  serv¬ 
ice;  and  (3)  the  accrual  computation  pe¬ 
riod  used  to  determine  whether  an  em¬ 
ployee,  once  participation  In  the  plan  has 
begun,  will  accrue  full,  partial  or  no  re¬ 
tirement  benefits  for  the  period. 

The  eligibility  computatiwi  period  and 
the  vesting  computation  period  are  al¬ 
ways  12-consecutlve-month  pericxls.  The 
accrual  computation  period  is  usually  a 
12 -consecutive-month  period  but  special 
rules  are  provided  for  shorter  periods  re¬ 
sulting  (1)  from  an  employee’s  beginning 
participation  on  a  date  other  than  the 
beginning  of  the  p«dod  or  (2)  from  plan 
amendments  changing  the  accrual  com¬ 
putation  period.  In  addition,  some  plans 
which  recognize  the  employee’s  total 
service  under  the  plan  and  accrue  bene¬ 
fits  on  that  basis  need  not  use  a  12-con¬ 
secutive-month  accrual  computation  pe¬ 
riod  (see  S  2530.204-3). 

The  minimum  standards  prescribe  that 
an  employee  who  completes  1,000  hours 
of  service  during  the  applicable  compu- 
tati<xi  period  shall  be  credited  with  a 
year  of  service  for  vesting  or  a  year  of 
service  for  eligibility  to  participate  in  the 
plan.  The  number  of  hours  of  service 
required  for  full  accrual  of  benefits  in 
each  accrual  computation  period  may  be 
set  by  the  plan,  but  an  employee  who 
completes  at  least  1,000  hours  of  service 
during  an  accrual  (XMnputation  period 
must  be  given  at  least  a  ratable  portion 
of  the  full  accrual.  Employment  for  the 
full  computation  period  is  not  required 
for  obtaining  credit  for  that  p^od; 
credit  for  a  particular  purpose  is  to  be 
determined  solely  on  the  basis  of  the 
number  of  hours  of  service  completed 
during  the  computation  period  in  ques¬ 
tion. 

A  plan  may  designate  any  12-consecu¬ 
tive-month  period  as  the  vesting  compu¬ 
tation  period.  Similarly,  plans  which 
must  use  an  annual  accrual  computation 
period  may  designate  any  12-consecu¬ 
tive-month  period  as  the  accrual  c(Hn- 
putation  perio(L  These  periods  need  not 
necessarily  coincide  with  the  “plan  year,” 
which  is  defined  by  section  3(39)  of  the 
Act  as  the  year  on  which  the  records  of 
the  plan  are  kept,  and  which  Is  likely  to  , 
be  the  employer’s  tax  year.  This  was  pro-  i 
vided  to  allow  plans  maximum  latitude  ' 
In  developing  their  requirements,  ‘ 
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As  a  resiilt,  plans  may  designate  one 
computation  period  for  vesting  purposes 
and  the  same  or  a  different  computation 
period  for  accrual  purposes.  For  example, 
to  simplify  record  keeping,  a  plan  may 
designate  the  plan  year  as  both  the  vest¬ 
ing  and  accrual  computation  periods. 
This  approach  would  allow  all  record 
keeping  to  be  on  one  period  unless  the 
plan  has  a  service  requii^nent  for  eligi¬ 
bility,  in  which  case  the  eligibility  com¬ 
putation  period  is  statutorily  mandated 
to  begin  with  the  empl03unent  com¬ 
mencement  date  determined  imder 
§  2530.202.  Therefore,  plans  may  feel 
compelled  to  use  at  least  two  computa¬ 
tion  periods,  one  for  vesting  and  accrual 
pmposes  and  one  for  eligibility  purposes. 
The  eligibility  computation  period  may 
be  ignored  after  completion  of  the  serv¬ 
ice  requirement,  and  the  plan  could  then 
make  all  computations  on  the  plan  year. 

Of  course,  a  plan  could  designate  all 
three  computation  periods  (eligibility, 
vesting  and  accrual)  to  be  the  12-con¬ 
secutive-month  periods  which  begin  with 
the  employment  commencement  date 
and  anniversaries  thereof.  This  ap¬ 
proach,  however,  probably  will  not  serve 
the  record  keeping  needs  of  most  plans. 

Other  approaches  for  limiting  the 
problems  caused  by  a  separate  eligibility 
computation  period  center  on  easing  the 
eligibility  requirements  from  what  is  al¬ 
lowed  by  the  Act.  For  example,  a  plan 
with  no  service  requirement  for  eligibility 
will  not  be  required  to  keep  an  eligibility 
computation  period.  Admitting  every  em¬ 
ployee  to  participation  on  the  beginning 
of  the  first  plan  year  after  commence¬ 
ment  of  employment  would  allow  all 
computations  to  be  made  on  the  plan 
year. 

In  setting  rules  for  computation  of 
years  of  service  and  years  of  participa¬ 
tion,  an  attempt  has  been  made  to  pro¬ 
vide  maximum  flexibility  to  plan  admin¬ 
istrators  within  the  limits  of  fairness  to 
employees  and  plan  participants.  A  plan 
is  not  required  to  establMi  different  eligi¬ 
bility,  vesting  and  accrual. computation 
period.  The  Secretary  recognizes  that 
most  plans  will  prefer  to  have  these  pe¬ 
riods  coterminous  with  the  plan  year 
for  accounting  and  record  keeping  pur¬ 
poses.  Some  plans,  however,  will  have 
peculiar  problems  that  will  be  more  easily 
resolved  with  the  flexibility  provided  by 
three  different  computation  periods.  The 
potential  of  these  periods  for  generating 
confusion  among  employees  is  offset  by 
the  protective  provisions  applicable  to 
overlapping  years  of  service  or  partial 
years  of  participation  when  changes  are 
made  in  the  designated  computation 
periods. 

Section  2530.200b-2,  The  basic  element 
of  creditable  service  under  the  mininiiiTn 
participation,  vesting  and  benefit  accrual 
standards  of  sections  202,  203,  and  204 
of  the  Act  and  sections  410  and  411  of 
the  Code  Is  the  hour  of  service.  The  num¬ 
ber  of  hours  of  service  completed  during 
a  particular  computation  period  will  de¬ 
termine  whether  an  onployee  has  com¬ 
pleted  a  year  of  servloe  or  a  year  of 
participation.  Section  2530.200b-2  pro¬ 
vides  a  d^nltion  of  an  hour  of  service. 


The  definition  of  an  hour  of  service 
consists  of  a  general  rule  and  two  spe¬ 
cial  rules.  The  general  rule  is  that  an  em¬ 
ployee  is  credited  with  each  hour  for 
which  he  or  she  is  directly  or  indirectly 
paid,  or  entitled  to  payment,  by  the  em¬ 
ployer  for  the  performance  of  duties  dur¬ 
ing  the  applicable  computation  period. 
These  hours  include  overtime  hours,  but 
credit  is  only  required  to  be  given  for  the 
hours  actually  worked  irrespective  of  any 
increase  in  the  rate  of  pay  for  such  hours. 
For  example,  if  an  employee  works  42 
hours  but,  because  of  the  application  of 
a  time-and-one-half  rate  for  hours  in 
excess  of  40,  is  compensated  on  the  basis 
of  43  hours,  the  plan  is  not  required  by 
this  rule  to  credit  more  than  42  hours. 

.  The  immediate  source  of  the  funds  for 
payment  is  not  determinative  of  whether 
payment  is  on  behalf  of  the  employer, 
and  hours  mxist  be  credited  when  pay¬ 
ment  is  from  sources  such  as  tips  by  cus¬ 
tomers  or  a  share  in  the  proceeds  of  an 
event  or  a  separate  account  maintained 
on  behalf  of  the  employer.  The  hours  are 
to  be  credited  in  the  period  during  which 
the  services  are  performed  regardless  of 
when  payment  is  made  or  due. 

The  first  special  rule  provided  by  the 
regulations  is  that  an  award  of  backpay 
will  result  in  crediting  hours  of  service 
retroactively  for  the  period  or  periods 
to  which  the  award  or  agreement  per¬ 
tains  rather  than  the  period  in  which  it 
is  made.  This  rule  flows  from  the  prin¬ 
ciples  of  equity  that  back  pay  Is  depend¬ 
ent  upon  a  showing  that  a  person  was 
legally  entitled  to  have  been  compen¬ 
sated  as  an  employee  but  in  fact  was 
either  not  employed  or  not  fully  com¬ 
pensated.  The  hours  to  be  credited  will  be 
determined  without  regard  to  mitigation 
of  damages  for  reasons  such  as  the  em¬ 
ployee’s  bad  faith  or  receipt  of  compen¬ 
sation  from  other  sources  during  the  pe¬ 
riod  wrongfully  not  employed.  Thus,  if 
the  award  is  based  on  2000  hours  for 
which  the  employee  should  have  been 
employed  but  is  decreased  to  100  hours 
by  reason  of  compensation  from  other 
sources,  then  the  number  of  hours  to  be 
credited  during  the  applicable  computa¬ 
tion  period  or  periods  is  2000. 

The  second  special  rule  relates  to  de¬ 
termining  whether  an  employee  has  in¬ 
curred  a  break  in  service.  In  addition  to 
hours  for  services  performed,  credit  must 
be  given  for  hours  directly  or  indirectly 
paid,  or  payable,  for  reasons  other  than 
the  performance  of  duties  during  the 
applicable  computation  period.  These 
hours  would  Include  vacation,  holidays, 
sickness,  disability,  paid  layoff  and  sim¬ 
ilar  paid  periods  of  nonworking  time. 
The  immediate  source  of  payment  may 
be  Indirectly  on  behalf  of  the  employer 
in  such  situations  as  vacation  pay  from 
a  union  fimd  when  employers  have  con¬ 
tributed  to  the  fimd.  In  many  Instances 
these  hours  will  have  accrued  in  prior 
computation  periods  on  the  basis  of  per¬ 
formance  of  duties  in  the  prior  periods. 
Credit  for  these  hours,  however,  must  be 
given  In  the  computation  period  in  which 
they  are  either  paid  or  payment  should 
have  been  made  and  was,  for  whatever 
reasons,  not  made.  For  example,  hours 


of  paid  vacation  are  credited  in  the  pe¬ 
riod  during  which  the  employee  takes 
the  hours  of  vacation  regardless  of  when 
entitlement  to  them  was  earned.  The 
rationale  for  this  limit  is  that  an  em¬ 
ployee  on,  for  example,  disability  or  lay¬ 
off  pay  during  an  entire  computation  pe¬ 
riod  should  not  incur  a  break  in  serv¬ 
ice.  On  the  other  hand,  he  or  she  should 
not  necessarily  receive  a  year  of  service 
or  a  year  of  participation  toward  in¬ 
creased  vesting  and  accrual  of  benefits, 
unless  the  plan  chooses  to  provide  this 
credit.  It  is  recognized  that  many  multi¬ 
employer  plans  may  be  required  to  in¬ 
stitute  new  procedures  for  obtaining  in¬ 
formation  about  these  hours.  The  neces¬ 
sary  procedures,  however,  should  not  be 
unduly  burdensome,  particularly  since 
they  need  not  be  implemented  except  in 
the  case  of  an  employee  who  would  other¬ 
wise  incur  a  break  in  service. 

An  explicit  statement  of  noninterven¬ 
tion  in  rights  granted  by  separate  fed¬ 
eral  law  with  respect  to  hours  of  service 
is  contained  in  §  2530.200b-2(c).  This 
statement  is  designated  to  clarify  that 
these  regulations  are  not  intended  to  af¬ 
fect  the  interpretation  of  statutes  such 
as  those  providing  for  veteran’s  reem¬ 
ployment  rights.  It  is  anticipated,  how¬ 
ever,  that  section  514  of  the  Act  will  re¬ 
sult  in  preemption  of  any  state  laws  that 
would  affect  the  hours  required  to  be 
credited,  such  as  state  laws  regarding 
jury  duty. 

Section  2530.200b-3.  This  section  pre¬ 
scribes  the  methods  by  which  hours  of 
service,  defined  in  §  2530.200b-2,  are  to 
be  determined.  The  basic  method  of  as¬ 
certaining  the  number  of  hours  of  service 
completed  by  an  employee  during  a  par¬ 
ticular  computation  period  is  crediting 
the  employee,  on  an  hour  for  hour  basis, 
with  each  hour  of  service  actually  com¬ 
pleted.  'This  is  accomplished  by  keeping 
detailed  records  of  hours  worked  and 
paid,  as  well  as  other  hours  that  might 
be  creditable  to  avoid  a  break  in  serv¬ 
ice.  For  employees  who  are  paid  on  an 
hourly  basis,  this  method  of  determina¬ 
tion  should  present  few  problems  because 
these  records  (e.g.,  payroll)  are  already 
being  maintained.  The  regulations, 
therefore,  prescribe  that  hours  of  service 
are  to  be  credited  to  hourly  employees 
on  an  hour  for  hour  basis  as  determined 
from  employment  records. 

Determination  of  hours  of  service  for 
employees  who  are  not  compensated  on 
an  hourly  basis,  (i.e.,  salaried,  commis¬ 
sioned  or  piece-work  employees)  would 
require,  unless  an  alternative  form  of 
determination  were  provided,  that  rec¬ 
ords  of  hours  be  kept  for  these  employees. 
Many  of  these  employees  are  exempt 
from  preexisting  wage-hour  laws  and  a 
new  requirement  that  records  be  main¬ 
tained  would  be  unduly  burdensome  upon 
plans,  if  not  impossible  in  some  situa¬ 
tions.  The  legislative  history  of  the  Act 
recognizes  this  difficulty  and  contem¬ 
plates  the  availability  of  an  alternative 
computation  method. 

In  view  of  these  factors  the  regulations 
provide  for  translating  weeks  of  service 
into  40  hoiirs  of  service  or  days  Into 
eight  hours  of  service  for  nonhourly  em¬ 
ployees.  Application  of  the  equivalency 
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formula  is  limited  to  noxihourly  em¬ 
ployees  whose  hours  are  not  required  to 
be  coimted  and  recorded  by  a  separate 
federal  statute  such  as  the  Fair  Labor 
Standards  Act.  Moreover,  the  formula 
must  yield  an  equivalency  of  at  least 
1000  hours  of  service  per  computation 
period. 

Sections  202<b)(l),  203(b)(1)  and 
204(b)(1)(D)  of  the  Act  and  sections 
410(a)(5),  411(a)(4)  and  411(b)(1)(D) 
of  the  Code  require,  in  specific  instances, 
counting  hours  of  service  completed  prior 
to  the  effective  date  of  these  provisions 
to  compute  years  of  service  and  partici¬ 
pation  for  prior  service.  The  Secretary  is 
aware  that  many  plans  and  employers 
have  not  kept  records  in  the  form  now 
required  by  the  Act.  To  alleviate  this 
problem,  the  regulations  prescribe  that 
either  an  approximation  of  hours  or  an 
estimate  of  hours  is  to  be  made,  depend¬ 
ing  upon  the  degree  to  which  accessible 
records  are  capable  of  yielding  a  reliable 
calculation.  For  example,  if  a  plan  or  an 
employer  maintaining  the  plan  has,  or 
has  access  to,  only  the  records  of  com¬ 
pensation  of  employees  for  prior  years,  it 
may  make  an  approximation  of  the  pre¬ 
effective  date  hours  of  service  by  using 
the  hourly  rate  or  the  hours  customarily 
worked  for  such  compensation  during 
the  period  in  question.  When  accessible 
records  are  insufficient  to  yield  a  reliable 
approximation,  the  plan  may,  using 
whatever  evidence  is  available,  make  a 
reasonable  estimate  of  the  hours  of  serv¬ 
ice  completed  by  each  employee  during 
the  particular  period.  The  estimate  may 
be  made  on  the  basis  of  a  group  of  em¬ 
ployees,  job  classification,  or  single  em¬ 
ployee.  By  making  a  request  under  sec¬ 
tion  105(a),  an  employee  will  be  able  to 
obtain  a  statement  of  past  service  credit¬ 
ed  and  could  challenge  the  determination 
through  court  action  or  the  claims  pro- 
cediure  under  section  503. 

Section  2530200b-4.  Sections  202(b) 
and  203(b)  (3)  provide  rules  dealing  with 
when  a  plan  may  charge  an  employee 
with  a  break  in  service  and  the  conse¬ 
quences  of  a  break.  These  requirements 
are  stated  in  terms  of  what  periods  of 
service  must  be  counted  for  purposes  of 
eligibility,  vesting  and,  by  incorporation 
through  section  204(b)(3),  accrual  of 
benefits.  The  rules  can  be  siunmarized  as 
follows:  A  break  in  service  is  defined  as 
a  computation  period  during  which  the 
employee  completes  500  or  less  hours  of 
service.  Once  a  participant  acquires  any 
degree  of  vested  rights  in  employer  con¬ 
tributions,  a  break  in  service  means  only 
that  he  or  she  may  be  required  to  meet 
the  eligibility  requirements  under  sec¬ 
tion  202(a)  for  reentry  to  the  plan,  at 
which  time  retroactive  accrual  must  be 
granted  for  service  completed  during  the 
eligibility  waiting  period.  A  participant 
with  no  degree  of  vested  rights  in  em¬ 
ployer  contributions  or  an  employee  with 
prior  years  of  service  who  incurs  a  break 
is  subject  to  the  “rule  of  parity,”  which 
allows  forfeiture  of  prior  service  credit 
when  the  number  of  consecutive  breaks 
equal  the  number  of  prior  years  of  serv¬ 
ice.  Ihxally,  an  employee  who  has  prior 
years  of  service  credited  for  eligibility  to 


participate  in  a  plan  which  is  allowed  to 
require  three  years  of  service  before 
participation  but  who  has  not  yet  become 
a  participant,  may  lose  all  prior  service 
credit  upon  incurring  a  break  in  service. 

The  general  rules  on  breaks  in  service 
are  contained  in  §  2530.200b-4.  This  sec¬ 
tion  requires  that,  with  one  exception, 
breaks  in  service  must  be  measured  by 
the  vesting  computation  period.  This 
general  rule  is  warranted  by  the  impli¬ 
cations  of  a  break  in  service,  which  re¬ 
late  to  the  extent  to  which  a  participant 
is  vested  or  has  prior  years  of  service 
with  no  degi’ee  of  vesting.  In  the  case  of  a 
participant  with  some  degree  of  vesting 
in  employer-derived  accrued  benefits, 
prior  service  credit  is  nonforfeitable  and 
the  only  consequence  of  a  break  is  pos¬ 
sible  suspension  of  participant  status.  To 
prevent  possible  confusion,  the  regula¬ 
tions  require  that  breaks  must  be  meas¬ 
ured  on  the  vesting  computation  period. 

In  the  case  of  an  employee  with  prior 
years  of  service  toward  vesting  but  no 
degree  of  vested  rights,  for  purposes  of 
the  rule  of  parity  the  prior  years  of  serv¬ 
ice  for  vesting  will  be  measured  by  the 
vesting  computation  period  (see  §  2530.- 
203-2  (d) ) ,  and  the  general  rule  requires 
that  breaks  also  be  measured  by  the  vest¬ 
ing  computation  period.  It  wovild  have 
been  possible  for  the  regulations  to  pro¬ 
vide  that  a  plan  could  have  a  separate 
computation  period  for  breaks  in  service, 
but  this  could  add  unnecessary  confusion 
and  could  work  to  the  detriment  of  a 
participant.  Similarly,  while  breaks 
could  be  measured  by  the  accrual  com¬ 
putation  period  on  the  condition  that 
prior  service  be  measured  by  the  vest¬ 
ing  computation  period,  there  could  be 
unnecessary  confusion  in  applying  this 
rule. 

The  single  exception  to  the  rule  that 
the  vesting  computation  period  must  be 
used  to  measure  breaks  in  service  relates 
to  determining  eligibility  to  participate. 
If  the  eligibility  computation  period  is 
used  to  compute  prior  service,  the  plan 
may  elect  to  measure  breaks  on  the  eli¬ 
gibility  computation  period.  An  employee 
may  have  more  years  for  eligibility  than 
for  vesting  (e.g.  years  completed  prior  to 
age  22) .  This  employee  would  not  forfeit 
accrued  benefits  until  the  number  of  con¬ 
secutive  breaks  equals  the  prior  years  for 
eligibility  although  vesting  credit  may  be 
forfeited  when  the  number  of  consecutive 
breaks  equals  the  employee’s  years  of 
service  for  vesting  purposes. 

For  the  purpose  of  maintaining  eli¬ 
gibility  to  participate  (and  consequent 
nonforfeiture  of  accrued  benefits),  the 
employee’s  prior  service  for  eligibffity 
may  be  measured  by  continuing  the  eli¬ 
gibility  computation  periods  throughout 
or  by  switching  to  the  vesting  computa¬ 
tion  period  when  the  employee  first  ob¬ 
tains  eligibility  to  participate  (§  2530.- 
202-2  (c)  (1)).  The  plan  must  use  the 
same  computation  periods  both  for  meas¬ 
uring  prior  service  and  for  measuring 
breaks  in  service. 

For  purposes  of  determining  whether  a 
participant  who  has  Incmred  a  break  in 
service  completes  a  subsequent  year  of 
service  for  reentry  to  active  participation. 


the  plan  may  treat  this  person  as  a  new 
employee.  Section  2530.200b-4(b)  of  the 
regulations  requires  that  a  reemploy¬ 
ment  commencement  date  be  established 
on  the  first  date  that  the  employee  com¬ 
pletes  an  hour  of  service  following  the 
last  break  in  service.  The  reemployment 
commencement  date  is  required  by  sec¬ 
tion  202(b)  (3)  of  the  Act,  which  speaks 
of  a  year  of  service  as  defined  in  section 
202(a)  (3) ,  which  in  turn  speaks  of  a  12- 
consecutive-month  period  following  com¬ 
mencement  of  employment.  A  new  eligi¬ 
bility  computation  period,  consisting  of 
the  twelve  consecutive  months  following 
the  reemployment  commencement  date, 
will  also  be  established.  Completion  of 
at  least  1000  hours  within  this  period 
entitles  the  employee  to  resume  active 
participation  retroactively  (see  regula¬ 
tions  prescribed  by  the  Secretary  of  the 
Treasury  under  sections  410  and  411  of 
the  Code) .  Retroactive  accrual  of  bene¬ 
fits  would  be  required  if  a  partial  year 
of  participatiion  is  credited  imder  the 
rules  provided  in  §  2530.204-2  (c)  (based 
on  the  nonnal  accrual  computation  pe¬ 
riod).  Vesting  credit  will  depend  upon 
years  of  service  completed  during  the 
normal  vesting  computation  periods  both 
prior  to  and  after  the  break  in  service  in 
question.  On  the  other  hand,  failure  to 
complete  1000  hours  during  the  new  eli¬ 
gibility  computation  period  may  be 
treated  by  the  plan  in  the  same  fashion 
as  failure  to  complete  1000  hours  during 
the  initial  eligibility  computation  pe¬ 
riod  under  the  rules  in  §  2530.202-2 (b) , 
allowing  the  plan  to  change  the  eligibility 
computation  period  to  coincide  with  the 
plan  year  or  begin  a  new  eligibility  com¬ 
putation  period  on  the  first  anniversary 
of  the  reemployment  commencement 
date. 

Section  2530.200b-€.  Sections  202(a)  (3) 
(D),  203(b)  (2)  (D)  and,  204(b)  (3)  (E)  of 
the  Act  and  sections  410(a)  (3)  (D),  411 
(a)  (5)  (D)  and  411(b)  (2)  (E)  of  the  Code 
require  plans  covering  employees  In  the 
maritime  industry  to  count  days  of  serv¬ 
ice  rather  than  hours  of  service,  with 
125  days  of  service  being  equated  to 
1,000  hours  of  service.  Section  2530.- 
200b-6  defines  the  maritime  industry  and 
sets  out  the  manner  in  which  service  is 
to  be  credited  for  employees  in  this  in¬ 
dustry  for  a  particular  purpose,  such  as 
a  year  of  service  for  vesting  and  a  year 
of  participation. 

The  maritime  industry  is  defined  gen¬ 
erally  as  that  industry  in  which  the 
duties  of  employees  involve  operation  of 
any  vessel  operating  on  the  various  listed 
bodies  of  water.  These  duties  must  per¬ 
tain  to  the  actual  operation  of  the  vessel 
rather  than  being  activities  which  merely 
involve  wateihorne  transportation.  A 
pilot  on  inland  navigable  waterways  or  a 
steward  serving  food  on  a  vessel  is  en¬ 
gaged  in  the  actual  operation  of  a  vessel. 
On  the  other  hand,  an  employee  whose 
duties  require  him  to  travel  by  water¬ 
craft  from  island  to  Island  to  perform 
duties  on  the  islands  is  not  an  employee 
in  the  maritime  industry  unless  his  or 
her  duties  include  operation  of  the  craft. 
In  addition,  employees  performing  duties 
on  an  offshore  port  or  other  similar  site 
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such  as'  an  offshore  oil  tower  would  be 
in  the  maritime  industry  while  their 
counterparts  on  dry  land  would  not  be. 

The  regulations  require  assessing 
whether  each  individual  ^ployee  is  in 
the  maritime  industi-y  and  if  so,  require 
measurement  of  service  on  the  basis  of 
days  of  service  completed  during  an 
applicable  computation  period  rather 
than  hours  of  service  for  each  such 
employee.  The  typical  situation  will  be 
that  a  single  employer  will  have  mari¬ 
time  employees  who  are  actually  engaged 
in  the  operation  of  vessels  covered  by  a 
multiemployer  plan  and  nonmarltime 
employees  covered  by  a  different  plan. 
When  a  plan  does  cover  both  maritime 
and  nonmaritime  employees,  the  non- 
maritime  employees  will  continue  to  be 
credited  with  hours  of  service  rather 
than  days  of  service. 

The  computation  periods  and  methods 
of  computing  years  of  service  and  years 
of  participation  for  employees  In  the 
maritime  indiistry  shall  be  the  same  as 
for  employees  in  other  Industries. 

Section  2S30.200b-7.  Section  2530.200b- 
7  defines  a  day  of  service  for  the  pur¬ 
poses  of  determining  creditable  service 
for  employees  in  the  maritime  industir. 
The  rules  prescribed  by  this  section  are 
substantially  Identical  to  those  pre¬ 
scribed  in  the  definition  of  hours  of  s»w- 
ice  In  S  2530.200b-2.  Therefore,  the  dis¬ 
cussion  under  S  2530.200b-2  is  equally 
applicable  here. 

Section  2530200b-8.  Section  2530.200 
b-8  sets  forth  the  methods  of  determin¬ 
ing  days  of  service  for  employees  in  the 
maritime  industry.  The  niles  in  this  sec¬ 
tion  are  substantially  identical  to  the 
regulations  prescribing  the  methods  of 
determining  hours  of  service  prescribed 
In  §  2530.2001>-3.  Therefore,  the  explana¬ 
tion  undo:  S  2530.200b-3  Is  equally  ap- 
plicaUe  here. 

These  regulations  divide  the  method  of 
determining  days  of  service  into  two 
categories  based  upon  the  method  of 
compensation.  For  employees  who  are 
paid  (m  a  per  day  basis  pxirsuant  to  arti¬ 
cles,  other  similar  employm^t  arrange¬ 
ments  or  by  custom,  days  of  service,  (in¬ 
cluding  pre-effective  date  days  of  service) 
are  to  be  coxmted  and  recorded  in  the 
same  manner  that  hoiirs  of  service  for 
hourly  anployees  are  determined  imder 
{  2530.200b-3(a) .  Days  of  service  for 
employees  In  the  maritime  industry  who 
are  not  paid  on  a  per  day  basis  are  de¬ 
termined  on  the  same  basis  as  for  non- 
hourly  employees  under  the  rules  pre¬ 
scribed  in  §  2530.200b-3(b). 

Section  2530201.  Section  2530.201  sets 
forth  the  categories  of  employee  benefit 
plans  which  are  subject  to  the  mininuim 
participation,  vesting,  benefit  accrual 
aii^ther  standards  of  part  2  of  Title  I 
ofwe  Act.  This  regulation  is  essentially 
a  reiteration  of  the  statutory  language  of 
section  201  of  the  Act  and  contains  no 
substantive  provisions  which  are  not 
already  In  the  statute. 

Two  points  should,  however,  be  em¬ 
phasized.  First,  coverage  under  section 
201  of  the  Act  and  S  2530.201  is  predi¬ 
cated  upon  covetf^e  imder  Title  I,  which 
is  stated  in  section  4  of  the  Act.  There¬ 
fore,  a  plan  which  is  not  covered  under 


section  4  of  the  Act  will  not  be  within 
the  coverage  of  section  201.  Second,  only 
employee  p>ension  benefit  plans  as  defined 
in  section  3(2)  of  the  Act  are  covered  by 
part  2  of  Title  I  of  the  Act;  employee 
welfare  benefit  plans  are  not.  For  fur¬ 
ther  delineation  of  coverage  and  defini¬ 
tions  applying  to  the  Act  generally,  see 
Part  2510  published  in  the  Federal 
Register  of  August  15,  1975. 

Section  2530202.  Section  202  of  the 
Act  and  section  410  of  the  Code  pre¬ 
scribe  a  12-month  computation  period 
for  determining  eligibility  to  participate 
in  the  plan.  This  eligibility  computation 
period  is  used  to  determine  whether  an 
employee  has  fulfilled  the  service  require¬ 
ments  for  admission  into  the  plan.  It  also 
could  have  a  continuing  use  in  determin¬ 
ing  whether  an  employee  or  participant 
with  no  degree  of  vested  interest  in  em¬ 
ployer-derived  accrued  benefits  retains 
his  or  her  eligibility  to  be  a  plan  par¬ 
ticipant  under  the  rule  of  parity  (see  dis¬ 
cussion  of  §  2530.200b-4  above) .  An  ex¬ 
ample  of  the  latter  situation  is  the  case 
in  which  an  employee  becomes  a  plan 
participant  but  fails  to  meet  the  service 
requirements  to  continue  participation 
(e.g.,  the  employee  is  credited  with  less 
than  501  hours  during  the  applicable 
computation  period) ,  thereby  permitting 
the  plan  to  disregard  prior  years  of  serv¬ 
ice  under  the  break  in  service  rules  of 
the  plan.  Section  2530.202  states  the  re¬ 
quirements  for  establishing  the  eligibility 
computation  periods  for  both  initial  par¬ 
ticipation  in  the  plan  and  retention  of 
eli^bility  to  participate  in  the  plan.  The 
rules  pertaining  to  actual  loss  of  reten¬ 
tion  of  eligibility  to  participate  are  estab¬ 
lished  by  section  202(b)  of  the  Act  and 
section  410(a)  (5)  of  the  Code  and  the 
regulations  Issued  under  the  latter  sec¬ 
tion  by  the  Secretary  of  Treasury. 

The  eligibility  computation  period  used 
to  establish  initial  eligibility  to  partici¬ 
pate  in  the  plan  shall  be,  for  plans  re¬ 
quiring  one  year  of  service  for  eligibility 
to  participate  in  the  plan,  the  12-consec¬ 
utive-month  period  beginning  with  the 
employment  commencement  date.  For 
plans  permitted  by  section  202(a)  (1) 
(B)  (1)  of  the  Act  and  section  410(a)  (1) 
(B)  (i)  of  the  Code  to  require  up  to  three 
years  of  service  for  initial  eligibility  to 
participate  in  the  plan,  the  eligibility 
computation  period  shall  be  the  12 -con¬ 
secutive-month  period  beginning  with 
the  employment  commencement,  date 
and  succeeding  12-consecutive^month 
periods  beginning  on  the  anniversaries 
of  this  date.  The  employment  commence¬ 
ment  date  is  defin^  as  the  first  day  In 
which  the  employee  first  performs  an 
hour  of  service  as  defined  by  §  2530.- 
200b-2.  Thus,  the  employment  com¬ 
mencement  date  for  an  employee  who 
signed  an  emplojment  contract  on  Feb¬ 
ruary  2,  1978  but  did  not  complete  an 
hour  of  service  until  November  3,  1978, 
would  be  November  3, 1978. 

As  explained  In  the  preamble  to 
§  2530.200b-l  (Computation  Periods) , 
the  Secretary  recognizes  that  many  plans 
will  find  it  awkward  to  use  the  employ¬ 
ment  commencement  date  as  the  starting 
date  for  the  eligibility  computation  pe¬ 
riod.  This  is  especially  true  because  the 


minimum  standards  do  not  allow  delay 
of  entry  into  the  plan  to  the  beginning 
of  the  next  accrual  computation  period 
or  plan  year  following  completion  of  the 
eli^bility  requirements  if  that  period  be¬ 
gins  more  than  6  months  after  comple¬ 
tion  of  eligibility.  It  is  anticipated  that 
plans  will  provide  more  favorable  par¬ 
ticipation  and  plan  entry  standards  in 
conjunction  with  the  flexibility  afforded 
in  establishing  computation  periods  for 
vesting  and  benefit  accrual  to  achieve  a 
single  computation  period  for  all  pur¬ 
poses.  An  example  of  how  this  may  be 
done  is  provided  in  the  preamble  to 
§  2530.200b-l. 

In  the  event  that  an  employee  does  not 
complete  a  year  of  service  during  the  first 
eligibility  computation  period,  the  plan 
may  shift  the  eligibility  computation  pe¬ 
riod  to  the  plan  year.  There  are,  how¬ 
ever,  several  requirements  attached  to 
this  provision.  The  shift  must  be  to  the 
plan  year  that  includes  the  last  day  of 
the  12-month  eligibility  computation  pe¬ 
riod  beginning  with  the  employee’s  em¬ 
ployment  commencement  date.  Exercise 
of  the  option  to  shift  in  these  cases  must 
be  expressed  in  the  plan  documents  and 
must  apply  to  all  employees  who  fail  to 
complete  toe  first  year  of  service  for  eli¬ 
gibility  to  participate.  For  plans  requir¬ 
ing  up  to  three  years  of  service  for  eligi¬ 
bility  to  participate  in  the  plan,  this  shift 
is  available  only  if  toe  employee  fails  to 
complete  a  year  of  service  during  toe  first 
eligibility  computation  period  beginning 
on  toe  employee’s  employment  com¬ 
mencement  date.  Use  of  the  plan  year  for 
this  purpose  is  required  by  toe  statute 
but  many  plans  will  want  to  shift  to  the 
vesting  computation  period.  This  would 
be  permitted  if  the  vesting  computation 
period  were  designated  to  coincide  with 
the  plan  year. 

For  purposes  of  determining  years  of 
service  for  retention  of  eligibility  to  par¬ 
ticipate  in  toe  plan  and  consequent  non¬ 
forfeiture  of  accrued  benefits  (see  sec¬ 
tions  204(b)  (3)  (A)  and  202(b)  (4)  of  the 
Act),  plans  are  afforded  an  option  to 
choose  one  of  two  computation  periods. 
First,  toe  plan  may  continue  to  measure 
these  years  of  service  on  eligibility  com¬ 
putation  periods  beginning  on  the  em¬ 
ployee’s  employment  commencement 
date  and  anniversaries  thereof.  Plans 
which  use  computation  periods  beginning 
on  specified  calendar  dates  will  find  this 
computation  period  awkward  to  use.  For 
example,  a  plan  which  determines  vest¬ 
ing  and  benefit  accrual  on  a  calendar 
year  basis  would  still  be  required  to  com¬ 
pute  retention  of  eligibility  to  participate 
in  toe  plan  on  different  periods  for  dif¬ 
ferent  employees. 

To  alleviate  this  situation,  plans  may 
shift  to  the  vesting  computation  period 
to  determine  years  of  service  for  reten¬ 
tion  of  eligibility  to  participate  in  the 
plan.  There  are  two  primary  require¬ 
ments  pertaining  to  this  shift.  First,  the 
shift  may  be  made  only  after  toe  em¬ 
ployee  has  completed  the  service  require¬ 
ment  for  initial  entry  into  the  plan.  It 
should  be  noted  that  only  toe  service  re¬ 
quirements  must  be  completed,  and  toe 
shift  to  toe  vesting  computation  period 
may  still  be  made  even  though  the  em- 
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ployee  has  not  completed  other  require¬ 
ments,  such  as  minimum  age,  for  entry 
into  the  plan.  Second,  the  shift  must  be 
accomplished  in  the  same  manner  that  a 
plan  amendment  changing  the  vesting 
computation  period  would  be  accom¬ 
plished.  Thus,  the  vesting  cmnputation 
period  that  a  plan  must  first  use  to 
measure  continued  eligibility  to  partici¬ 
pate  in  the  plan  following  the  shift  must 
be  the  vestii^  computation  period  which 
includes  the  last  day  of  the  eligibility 
computation  period  in  which  the  em¬ 
ployee  first  completes  the  service  require¬ 
ments  for  plan  participation.  This  over¬ 
lapping  of  periods  is  essential  to  assure 
that  the  employee  does  not  lose  credit¬ 
able  service  as  a  result  of  a  gap  between 
computation  periods. 

Section  2530.203.  Section  203  of  the  Act 
and  section  411(a)  of  the  Code  use  a 
“year  of  service”  as  the  unit  of  measure¬ 
ment  in  determining  the  percentage  of 
accrued  benefits  derived  from  employer 
contributions  to  which  an  employee  must 
have  a  nonforfeitable  (vested)  right. 
Section  203(b)  (2)  (A)  and  section  411(a) 

(5)  (A)  of  the  Code  define  a  year  of  serv¬ 
ice  for  this  purpose  as  a  12-consecutive- 
month  period  designated  by  the  plan 
(and  not  prohibited  by  the  Secretm^) 
during  which  the  employee  completes 
1000  hours  of  service.  Section  2530.203-2 
prescribes  the  requirements  for  estab¬ 
lishing  the  vesting  ccsnputation  period 
for  determining  years  of  service  for  vest¬ 
ing. 

The  regulations  allow  the  plan  to 
designate  any  12-consecutive-month  pe¬ 
riod  as  the  vesting  ccxnputation  period. 
This  computation  period  must  be  applied 
uniformly  to  all  employees  although  the 
periods  need  not  be  Identical  for  each 
employee.  For  example,  designation  of 
the  vesting  computation  period  as  the 
periods  between  the  employment  com¬ 
mencement  date  and  anniversaries 
thereof  would  result  in  different  periods 
for  different  employees  but  would  still  be 
of  imiform  application.  The  plan  is  pro¬ 
hibited,  however,  from  using  any  period 
that  would  result  .in  artificial  postpone¬ 
ment  of  vesting  credit,  such  as  a  period 
measured  by  anniversaries  of  the  date 
four  months  following  the  employment 
commencement  date. 

A  plan  may  be  amended  to  change  the 
vesting  computation  period  to  a  different 
12-consecutive  month  period.  The  first 
new  vesting  computation  period  however, 
must  include  the  last  day  of  the  preced¬ 
ing  vesting  computation  period.  Although 
this  will  result  in  a  limited  degree  of 
double  counting  of  hours  of  service,  it 
is  designed  to  ensure  that  the  employee 
will  have  all  creditable  service  counted 
without  a  gap  between  computation 
periods. 

Section  2530.204.  Section  204  of  the  Act 
and  section  411(b)  of  the  Code  contain 
benefit  accrual  requirements  relating  to 
certain  employee  pension  boiefit  plans. 
In  general,  each  covered  employee  pen¬ 
sion  benefit  plan  must  satisfy  certain 
benefit  accrual  requirements,  some  of 
which  are  based  on  years  of  participa¬ 
tion.  Section  2530.204-1  sets  forth  the  re¬ 
quirements  for  establishing  the  accrual 


computation  period  used  in  determining 
9j  year  of  participation. 

A  year  of  participation  (for  accru£d 
purposes)  differs  slightly  in  concept  from 
a  year  of  servipe  for  eligibility  to  par¬ 
ticipate  or  for  vesting.  Under  the  minl- 
miun  standards  of  sections  202  and  203 
of  the  Act  and  410(a)  and  411(a)  of  the 
Code,  an  employee  is  to  be  credited  with 
a  full  year  of  service  upon  the  completion 
of  1,000  hours  of  service  during  either 
an  eligibility  or  vesting  computation 
period.  Under  section  204  of  the  Act  and 
section  411(b)  of  the  Code,  however, 
completion  of  the  same  number  of  hours 
during  an  accrual  computation  period 
requires  a  defined  benefit  plan  to  credit 
the  participant  with  at  least  a  partial 
year  of  participation  for  benefit  accrual. 
Credit  for  a  full  year  of  iHuticipation  for 
accrual  may  be  made  dependent  upon  the 
participant’s  completion  of  a  number  of 
hoxirs  of  service  specified  by  the  plan 
(such  as  1,600  or  2,000)  during  the  ac¬ 
crual  computation  period.  Setting  this 
number  of  hours  of  service  for  full  ac¬ 
crual  is  left  to  the  plans  and  is  not  ad¬ 
dressed  in  these  regulations. 

The  period  for  determining  a  year  of 
participation  is  the  accrual  computation 
period.  Unless  the  plan  uses  the  alterna¬ 
tive  career  method  stated  in  §  2530.204- 
3,  the  accrual  computation  period  shall 
be  a  12 -consecutive-month  period.  This 
period  may  be  any  12-consecutive-month 
period  chosen  by  the  plan  provided  that 
the  period  is  applied  uniformly  to  all 
participants.  Thus,  a  plan  could  desig¬ 
nate  an  accrual  computation  period  be¬ 
ginning  on  one  specified  date  for  deter¬ 
mining  all  participants*  years  of  par¬ 
ticipation  or  the  plan  may  choose  to  com¬ 
pute  years  of  participation  on  a  partlcl- 
pant-by-participant  basis  by  designating 
that  the  accrual  computation  period  be¬ 
gins  with  the  date  that  the  participant 
enters  the  plan  and  anniversaries 
thereof. 

For  purposes  of  applying  the  accrual 
rules  of  section  204(b)  (1)  (D)  of  the  Act 
and  section  411(b)(1)(D)  of  the  Code 
(relating  to  accrual  standards  for  defined 
benefit  plans  for  pre-effective  date  pe¬ 
riods)  ,  the  regulations  establish  a  meth¬ 
od  for  determining  the  date  of  com¬ 
mencement  of  participation.  The  gen¬ 
eral  rule  is  that  the  date  for  commence¬ 
ment  of  participation  that  is  specified  in 
the  plan  dociunents  will  be  controlling. 
Some  plan  documents,  however,  do  not 
establish  this  date.  In  this  case,  the  date 
that  the  employee  commenced  employ¬ 
ment  covered  imder  the  plan  will  be  pre¬ 
sumed  also  to  establish  commencement 
of  participation  in  the  plan.  The  plan 
may  rebut  this  presumption  by  showing 
from  the  circumstances  of  employment 
or  operation  of  the  plan  that  participa¬ 
tion  did  not  begin  on  the  date  of  entry 
into  covered  service.  For  example,  a  plan 
may  show  that  even  though  an  employee 
entered  service  covered  under  the  plan, 
the  first  three  years  of  such  service  for 
all  employees  is  on  a  part-time  basis.  The 
presumption  of  immediate  participation 
in  this  case  would  be  rebutted  if  tiie  plan 
could  also  demonstrate  that  part-time 
employees  were  excluded  from  the  plan. 


The  function  of  a  year  of  participa¬ 
tion  is  the  determination  of  a  partici¬ 
pant’s  benefit  accrual  for  a  particular 
accrual  computation  period.  Full  accrual, 
as  stated  above,  may  be  dependent  upon 
the  completion  of  a  reqiiisite  number  of 
hours,  stated  by  the  plan,  during  a  com¬ 
putation  period.  Participants  who  com¬ 
plete  at  least  1000  hours  of  service  but 
less  than  the  niunber  required  for  a  full 
year  of  participation  must  be  credited 
with  at  least  a  ratable  portion  of  bene¬ 
fit  accrual  (section  204(b)  (3)  (B) ) .  This 
prorata  portion  of  benefit  accrual  will 
generally  be  expressed  as  partial  years  of 
participation.  For  example,  a  plan  re¬ 
quires  1,800  hours  of  service  per  accrual 
computation  period  for  full  benefit  ac¬ 
crual.  A  participant  completes  1,350 
hours  of  service  during  the  accrual  (xnn- 
putation  period.  The  participant  is  cred¬ 
ited  with  three-fourths  of  a  year  of  par¬ 
ticipation  (1350/1800). 

With  many  plans,  prorata  accrual  will 
be  built  into  the  defined  benefit  formula. 
For  example,  a  defined  benefit  formula 
which  specifies  the  monthly  retirement 
benefit  to  be  a  certain  amount  for  each  ' 
hour  of  service  completed  while  the  indi¬ 
vidual  was  a  plan  participant  (e.g.,  10 
cents  per  hour  of  service)  has  a  built-in 
proration  effect.  Proration  of  the  benefit 
accrual  for  a  computation  period  In  which 
the  employee  failed  to  complete  the 
requisite  number  of  hours  of  service  for 
full  benefit  accrual  would  result  In  double 
proration  of  benefit  accrual.  Therefore, 
plans  that  have  this  type  of  built-in  pro¬ 
ration  are  not  permitted  to  prorate  fur¬ 
ther  on  the  basis  of  the  number  of  hours 
completed  during  a  computation  period. 
Other  plans  that  do  not  contain  built-in 
proration  will  be  allowed  to  compute  par¬ 
tial  years  of  participation  based  on  the 
ratio  between  hours  completed  and  hours 
required  for  a  full  year  of  participation. 

Partial  years  of  participation  mvist  also 
be  computed  and  credited  In  two  ether 
situations:  (1)  When  the  employee  be¬ 
comes  a  participant  or  resumes  active 
participation  following  a  break  in  service 
on  a  date  other  than  the  first  day  of  the 
designated  accrual  computation  period, 
and  (2)  when  the  plan  is  amended  to 
change  accrual  computation  periods.  In 
either  of  these  situations,  the  plan  must 
compute  a  partial  year  based  on  the  hours 
completed  in  the  gap  before  the  begin¬ 
ning  of  the  next  accrual  computation 
period. 

The  method  of  computing  partial  years 
of  participation  provided  by  the  regula¬ 
tions  consists  of  finding  the  percentage 
of  a  calendar  year  involved,  using  this 
percentage  against  1000  hours  to  find 
the  number  of  hours  that  must  be  com¬ 
pleted  during  the  short  period,  and  then 
crediting  employees  who  complete  at 
least  that  number  with  a  partial  year  of 
participation  based  on  the  niimber  nor¬ 
mally  required  for  a  full  year  of  partici¬ 
pation,  as  illustrated  by  the  example 
below. 

For  example,  assume  that  an  employee 
becomes  a  participant  on  July  1, 1976  in 
a  plan  using  a  calendar  year  accrual 
computation  period.  The  employee  com¬ 
pletes  750  hours  of  service  between  July  1, 
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1976  and  Deconber  31.  1976.  The  plan 
may  not  disregard  the  hours  of  service 
because  they  fall  short  of  1000;  the  ap¬ 
plicable  flgi^  500.  Is  determined  by  mul¬ 
tiplying  1000  hours  by  the  p«*centage  al  a 
year  of  particip>ation  to  credited  (50 
percent  multiplied  by  1000) .  II  the  plan 
is  allowed  to  prorate  benefit  accrual  fur¬ 
ther  and  if  the  plan  has  set  2000  hours 
of  servtee  as  the  amount  necessary  for  a 
full  year  of  participation,  the  employee 
would  be  (ire^ted  with  37.5  percent  (750 
divided  by  2000)  of  a  year  of  partici¬ 
pation. 

Section  2530.204-3  prescribes  an  al¬ 
ternative  accrual  computation  method. 
Sectlcm  204(b)(3)(A)  of  the  Act  and 
section  411(b)  (3)  (A)  (rf  the  Code  define 
a  year  of  participation  for  purposes  of 
determining  benefit  accrual  as  a  period 
of  service  “•  •  •  as  detennined  under 
regulations  prescribed  by  the  Secretary 
[of  labor]  which  provide  for  the  calcula- 
tkm  df  such  p^od  on  any  reasonable 
anti  consistent  basis.*’  Unlike  the  year  of 
■ervice  for  eligibility  to  participate  in 
the  plan  and  for  achievonent  of  vesting, 
the  Act  does  not  dictate  that  this  period 
be  a  12-m(mth  polod  Normally,  a  plan’s 
year  of  participation  (accrual  computa¬ 
tion  period)  will  be  a  12-month  period, 
hide^  plans  whkdi  have  any  *7)ack- 
loading”  (rate  of  accrual  of  benefits  in¬ 
creasing  with  length  of  service)  must  use 
a  12-month  accrual  computation  period, 
since  the  benefit  accrual  standards  per¬ 
taining  to  Tna-rlnuiTn  back  loading  limits 
are  based  upon  accrual  in  yearly  Incre- 
mmits. 

There  are  some  plans,  however,  which 
use  the  employee’s  career  participation 
In  the  i^an  to  determine  bm^ts  rather 
than  d(^ng  so  on  yearly  Incronents.  Re¬ 
quiring  these  plans  to  shift  to  a  12- 
month  accrual  computation  period 
would  require  them  to  rework  their  en¬ 
tire  defined  benefit  fmmula.  If  these 
plans  had  no  minimum  service  require¬ 
ments  for  benefit  accrual  and  no  back 
loading,  then  there  would  be  no  addi¬ 
tional  protections  for  plan  participations 
to  be  gained  by  requiring  ^ese  changes. 

The  regulations  provide  an  alternative 
accrual  computation  method  which  id- 
lows  plans  to  use  a  participant’s  career 
participation  in  the  plan  as  the  accrual 
ctHuputation  period  rather  than  being 
confined  to  12-month  periods.  Plans  must 
meet  two  requirements,  however,  before 
this  option  is  available.  First,  the  plan 
must  base  accrual  of  ben^ts  upon  all 
the  service  completed  by  the  participant 
during  his  or  her  career.  There  may  be 
no  minimum  standards  for  any  period 
that  a  participant  must  meet  for  service 
to  be  counted  for  benefit  accrual.  Second, 
the  idan  must  accrue  benefits  at  the  same 
rate  per  Incr^ent  (tf  service  irrespec¬ 
tive  of  length  of  service.  In  other  words, 
the  plan  may  have  no  "back  loadhig" 
provlsl(His.  Otherwise,  the  accrual  rules 
of  section  204(b)  (1)  of  the  Act  and  see- 
tion  411(b)(1),  vdilch  require  accrual 
in  12-month  incremoits,  must  be  applied 
to  determine  whether  the  back  loading 
remains  wMiin  permissive  limits.  An 
amendment  to  the  plan  vhlch  increases 
benefit  accrual  is  not  *7)ack  loading"  for 


these  purposes:  Provided,  That  the  new 
benefit  accrual  rate  is  applied  equally  to 
all  partidpcuits  and  is  in  no  way  predi¬ 
cated  cm  an  advanced  degree  of  service. 

Section  2530.210.  Section  202(a)  of  the 
Act  reqiiires  that  all  service  with  the 
employer  or  employers  maintaining  the 
plan  shall  be  coimted  for  determining 
VlgibiUty  to  participate  in  the  plan. 
Similarly,  secticm  203(b)  (1)  of  the  Act 
requires  generally  that  all  service  with 
the  employer  or  employers  maintaining 
the  plan  Rba.li  be  counted  toward  ad¬ 
vancement  on  the  vesting  schedule,  with 
exceptions  such  as  for  service  when  the 
employer  did  not  maintain  the  plan  or 
a  predecessor  plan.  On  the  other  hand, 
section  204(b)  of  the  Act  requires  only 
that  periods  of  actual  participation  in 
the  plan  be  counted  for  purposes  of  bene¬ 
fit  accrual.  Section  210  provides  rules  ap¬ 
plicable  to  sections  202,  203  and  204  for 
determining  who  is  an  “employer  or  em¬ 
ployers  maintaining  the  plan".  These 
rules  are  phrased  in  terms  of  the  con¬ 
ditions  imder  which  all  employe  are 
to  be  treated  as  a  single  employer  in  the 
case  of  multiple  employer  plans,  con¬ 
trolled  groups  of  corporations,  and  trades 
or  businesses  under  common  cmitroL 
*111080  rules  are  expanded  upon  and  re¬ 
fined  in  S  2530.210  of  the  regulations. 
The  general  rule  provided  by  the  regula¬ 
tions  is  that  the  term  “emplosrer  or  em¬ 
ployers  maintaining  the  plan"  shall  in¬ 
clude  those  employers  for  whom  an  on- 
ployee  has  completed  one  or  more  years 
of  service  under  the  attribution  rules 
contained  in  three  separate  paragraphs, 
(b)  through  (d) .  In  the  case  of  a  multl- 
raiployer  plan  as  defined  in  section  3(37) 
of  the  Act  and  section  414(f)  of  the 
Ckxle,  the  plan  shall  not  be  required  to 
apply  the  attribution  rules  contained  in 
paragraVis  (c)  and  (d)  to  service  not 
otherwise  attributable  tmder  paragraph 
(b),  nor  must  service  imder  the  plan  be 
attributed  to  other  plans  maintained  by 
employers  described  in  paragraphs  (c) 
or  (d)  by  operation  of  paragraph  (b). 

Paragraph  (b)  provides  that  a  plan 
maintained  by  more  than  one  employer 
shall  be  treated  as  if  all  maintaining 
employers  constituted  a  single  employer 
so  long  as  an  employee  maintains  con¬ 
tinuity  of  either  onployment  or  plan 
coverage.  This  rule  applies  to  both  multi- 
employer  plans  and  other  multiple  em¬ 
ployer  plans  that  do  not  meet  the  test 
for  classification  as  multiemployer.  It 
requires  credit  for  participation,  vesting 
and  accrual  purposes  when  a  participant 
moves  from  one  employer  to  another 
within  service  covered  under  the  multi¬ 
ple  employer  plan.  When  an  employee 
moves  from  uncovered  to  covered  serv¬ 
ice  for  the  same  employer,  past  service 
must  be  credited  for  participation  and 
vesting  purposes  but  not  for  accrual  of 
benefits,  since  section  204(b)  (3)  requires 
counting  service  only  from  the  first  date 
of  participation  in  the  plan.  Similarly, 
when  an  employee  moves  from  covered 
service  to  imcovered  service  for  the  same 
employer,  he  or  she  continues  to  receive 
credit  toward  vesting  in  the  benefits  ac¬ 
crued  while  a  participant.  With  respect 
to  a  multiemployw  plan,  only  sei^ce 


with  the  employers  maintaining  the  idan 
is  taken  into  account.  If,  for  example,  i 
one  ot  the  maintaining  employers  is  also 
a  member  of  a  controlled  group  of  cor-  j 
poraUons,  service  with  other  members 
of  the  group  who  are  not  maintaining  the 
multiemployer  plan  may  be  disregarded. 
The  last  sentence  contained  in  §  2530.210 
(a)  (1)  limits  double  attribution  in  such 
cases. 

Lack  of  continuity  breaks  the  service 
required  to  be  counted  for  the  multiple 
employer  plan,  as  when  an  employee 
moves  from  uncovered  service  for  one 
onployer  to  covered  service  with  an¬ 
other  employer  even  if  both  employers 
maintain^  the  plan  during  the  relevant 
periods.  'Hie  same  result  is  reached  when 
the  employee  moves  frmn  covered  serv¬ 
ice  with  one  maintaining  employer  to 
uncovered  service  with  another  main¬ 
taining  employer;  in  this  case  there  is 
lack  of  continuity  and  the  employee 
need  not  continue  to  vest  in  the  accrued 
benefits  under  the  plan.  Moreover,  serv¬ 
ice  performed  without  the  continuity  de¬ 
scribed  in  the  regulations  may  be  treated 
as  a  break  in  service  by  the  plan  wi^ 
the  result  that  a  participant  with  no  de¬ 
gree  of  vested  rights  to  employer  derived 
contributions  may  forfeit  credit  for  past 
service  when  breaks  equal  prior  service. 
The  continuity  rules  Imiidement  the  stat- 
ut(U7  language  of  section  210(a)(2), 
“except  that  the  application  of  any 
rules  with  respect  to  breaks  in  service 
shall  be  nuule  imder  regulations  pre¬ 
scribed  by  the  Secretary." 

Paragraph  (c)  provides  that  all  em¬ 
ployees  of  all  corporations  which  are 
memb^  of  a  contrcdled  group  of  cor¬ 
porations  (within  the  meaning  of  sec¬ 
tion  1563(a)  of  the  (?ode,  detennined 
without  regard  to  section  1563  (a)  (4)  b 
(e)  (3) )  shall  be  treated  as  ^ployed 
a  single  employer.  *17118  rule  does  not 
contemplate  that  employees  of  one  m^- 
ber  of  the  controlled  group  be  treated  as 
employees  of  the  other  members  of  the 
contrc^ed  group.  Instead,  all  employees 
within  the  controlled  group  are  treated 
as  if  employed  by  a  single  fictional  em- 
Irioyer  which  is  not  any  one  of  the  mem¬ 
bers  or  the  group. 

Paragraph  (d)  provides  that  under 
regulations  prescribed  by  the  Secretary 
of  the  Treasury,  all  employees  or  trades 
or  businesses  (whether  or  not  Incmpo- 
rated)  which  are  under  common  control 
shall  be  treated  as  employed  by  a  single 
^plosrer.  This  rule  is  subject  to  the  same 
principles  and  analysis  as  controlled 
groups  of  corporations. 

The  regulations  contain  several  exam¬ 
ines  to  illustrate  §  2530.210. 

TTie  Secretary  realizes  that  these  rules 
will  be  difficult  for  many  plans,  particu¬ 
larly  multiple  employer  plans,  to  apply 
because  ol  record  keeping  problems.  TTie 
most  significant  problems,  however,  can 
be  solved  through  the  reporting  and  dis¬ 
closure  requirements  of  the  Act.  For  ex¬ 
ample,  a  multiemployer  plan  might  have 
no  knowledge  of  prior  service  when  an 
employee  moves  from  uncovered  service 
into  covered  service  with  the  same  em¬ 
ployer.  Section  209(a)(2)  requires  the 
employer  who  adopts  a  multiemployer 
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plan  to  furnish  records  to  the  plan  ad¬ 
ministrator  under  regulations  to  be  is¬ 
sued  by  the  Secretary.  Section  105(d) 
requires  annual  reporting  to  plan  partici¬ 
pants  of  their  accrued  benefits  by  multi¬ 
employer  plans  only  to  the  extent  pro¬ 
vided  in  regulations  prescribed  by  the 
Secretary  in  coordination  with  the  Sec¬ 
retary  of  the  Treasury.  The  Secretary 
intends  to  implement  these  provisions 
with  regulations  easing  the  burden  of  re¬ 
porting  and  disclosure  on  multiple  em¬ 
ployer  plans. 

Accordingly,  Chapter  XXV  of  Title  29 
of  the  Code  of  Federal  Regulations  is 
amended  by  adding  a  new  Subchapter  C 
and  Part  2530  which  read  as  follows : 
Subpart  A — Scope  and  General  Provisions 

Sec. 

2630.200a  Scope. 

2530.200a-l  Relationship  of  the  Act  and  the 
Internal  Revenue  Code  of 
1954. 

2530.200a-2  Treasury  regulations  for  pur¬ 
poses  of  the  Act. 

2530.200a-3  Labor  regulations  for  purposes 
of  the  Internal  Revenue  Code 
of  1954. 

2530.200b-l  Computation  periods. 
2530.200b-2  Horn:  of  Service. 

2530.200l>-3  Determination  of  hours  of 
Service. 

2530.200b-4  Break  in  service. 

2530.200b-5  Seasonal  industries  [Reserved]. 
2530.200b-d  Maritime  industries. 

2630.200b-7  Day  of  service. 

2530.200b-8  Determination  of  days  of 
service. 

2630.201- 1  Coverage;  general. 

2530.201- 2  Plans  covered  by  Part  2530. 

Subpart  B — Participation,  Vesting  and  Benefit 
Accrual 

2530.202- 1  Eligibility  to  participate;  gen¬ 

eral. 

2530.202- 2  Eligibility  computation  period. 

2530.203- 1  Vesting;  general. 

2630.203- 2  Vesting  computation  period. 

2530.203- 3  Suspension  of  benefits  upon  re¬ 

employment  of  retiree  [Re¬ 
served]. 

2530.204- 1  Year  of  participation  for  bene¬ 

fit  accrual;  general. 

2530.204- 2  Accrual  computation  periods. 

2630.204- 3  Alternative  computation  meth¬ 

od  for  accrual. 

2530.204- 4  Deferral  of  benefit  accrual. 
Subpart  C — Form  and  Payment  of  Benefits 

2530306  [Reserved] 

2530.206  [Reserved] 

Subpart  D^PIan  Administration  as  Related  to 
Benefits 

2630.207  [Reserved] 

2630.208  [Reserved] 

2630.209  [Reserved] 

2630.210  Employer  or  employers  main¬ 

taining  the  plan. 

2530.211  [Reserved] 

Authobitt:  Secs.  201,  202,  203,  204,  210, 
605,  1011,  1012,  1014  and  1016,  Pub.  L.  93-406, 
88  Stat.  852-862,  866-867,  894,  898-913,  924- 
929  (29  U.S.O.  1051-4,  1060,  1135,  26  UJ3.C. 
410,  411,  413, 414);  Secretary  of  Labor’s  Order 
No.  27-74,  Labor-Management  Services  Order 
No.  2-6, 

Subpart  A — Scope  and  General  Provisions 

§  2530.200a  Scope. 

§  2530.200a— 1  Relationship  of  the  Act 
and  Internal  Revenue  Code  of  1954. 

(a)  Part  2  of  Subtitle  B  of  ntle  I  of 
the  Employee  Retirement  Income  Secu¬ 


rity  Act  of  1974  (hereinafter  referred  to 
as  “the  Act*’)  contains  minimum  stand¬ 
ards  that  an  “employee  pension  bmefit 
plan”  must  satisfy.  Substantially  Identi¬ 
cal  requirements  are  imposed  by  Sub¬ 
chapter  D  of  Chapter  I  of  Subtitle  A  of 
the  Internal  Revenue  Code  of  1954  (here¬ 
inafter  referred  to  as  “tiie  Code")  for 
plans  seeking  qualification  for  tax  bene¬ 
fits  under  the  Code.  In  general,  the  Code 
provisions  apply  to  “qualified”  pension, 
profit-sharing,  and  stock  bonus  plans 
described  in  section  401(a)  of  the  Code, 
annuity  plans  described  in  section  403(a) 
of  the  Code  and  bond  purchase  plans  de¬ 
scribed  in  section  405(a)  of  tiie  Code. 
The  standards  contained  in  Title  I  of  the 
Act  apply  generally  to  both  “non¬ 
qualified*  and  "qualified”  employee  pen¬ 
sion  benefit  plans.  The  standards  con¬ 
tained  in  the  Act,  and  the  related 
Code  provisions,  are  “minimum”  stand¬ 
ards.  In  general,  more  liberal  plan  provi¬ 
sions  (in  terms  of  the  benefit  to 
be  derived  by  the  employee)  are  not 
prohibited. 

(b)  For  a  definition  of  the  term  “em¬ 
ployee  pension-  benefit  plan”,  see  section 
3(2)  of  the  Act  and  §  2510.3-2. 

(c)  For  a  statement  of  the  coverage  of 
part  2  of  the  Act,  see  sections  4  and  201 
of  the  Act  and  §§2510.3,  2510.4,  and 
2530.201. 

§  2530.200a— 2  Treasury  regulations  for 
purposes  of  the  Act. 

Regulations  prescribed  by  the  Secre¬ 
tary  of  the  Treasury  or  his  delegate  un¬ 
der  sections  410'  and  411  of  the  Code 
(relating  to  minimum  standards  for  par¬ 
ticipation  and  vesting)  shall  apply  for 
purposes  of  sections  202  through  204  of 
the  Act.  Thus,  except  for  those  provi¬ 
sions  (such  as  definition  of  a  year  of 
service  or  an  hour  of  service)  for  which 
authority  to  prescribe  regulations  is  spe¬ 
cifically  delegated  to  the  Secretary  of 
Labor,  regulations  prescribed  by  the  Sec¬ 
retary  of  the  Treasury  shall  also  be  used 
to  implement  the  related  provisions  con¬ 
tained  in  the  Act.  Those  regulations 
specify  the  credit  that  must  be  given  to 
an  employee  for  years  of  service  and 
years  of  participation  completed  by  the 
employee.  The  allocation  of  regulatory 
jurisdiction  between  the  Secretary  of 
Treasury  or  his  delegate  and  the  Secre¬ 
tary  of  Labor  is  governed  by  Titles  I 
through  rn  of  the  Act.  See  section  3002 
of  the  Act  (88  Stat.  996) . 

§  2530.200a— 3  Labor  reuglations  for 
purposes  of  the  Internal  Revenue 
Cod^  of  1954. 

The  Secretary  of  Labor  is  specifically 
authorized  to  prescribe  certain  regula¬ 
tions  (generally  relating  to  hour  of  serv¬ 
ice,  year  of  service,  break  in  service,  year 
of  participation  and  special  niles  for 
seasonal  and  maritime  industries)  ap¬ 
plicable  to  both  Title  I  of  the  Act  and 
sections  410  and  411  of  the  Code.  These 
regulations  are  contained  in  this  Subpart 
(A)  and  Subpart  B  of  this  Part  (2530) 
and  must  be  Integrated  with  regulations 
prescribed  by  the  Secretary  of  Treasury 
or  his  delegate  under  sections  410  of  the 
Code  (relating  to  minimum  participation 
standards),  411(a)  of  the  Code  (relat¬ 


ing  to  mlnlmmn  vesting  standards)  and 
411(b)  of  the  Code  (relating  to  benefit 
accrual  requirements) .  The  allocation  of 
regulatory  jurisdiction  between  the  Sec¬ 
retary  of  Labor  and  the  Secretary  of 
Treasury  or  his  delegate  is  governed  by 
Titles  I  through  HI  of  the  Act.  See  sec¬ 
tion  3002  of  the  Act  (88  Stat.  996) . 

§  2530.200b-l  Computation  periods. 

(a)  General.  For  purposes  of  sections 
202,  203  and  204  of  ^e  Act  and  sections 
410  and  411  of  the  Code,  whether  an 
employee  must  be  credited  with  a  year 
of  service,  a  year  of  participation,  or  a 
break  in  service  depends,  in  general,  on 
the  number  of  hours  of  service  for  which 
the  employee  must  be  given  credit  in 
the  applicable  computation  period.  A 
plan  must  designate  eligibility  computa¬ 
tion  periods  pursuant  to  §  2530.202,  vest¬ 
ing  computation  periods  pursuant  to 
§  2530.203,  and  accrual  computation  pe¬ 
riods  pursuant  to  §  2530.204.  If  an  em¬ 
ployee  completes  1000  hours  of  service 
during  an  eligibility  computation  period, 
the  employee  completes  a  year  of  service 
for  purposes  of  section  202  of  the  Act 
and  section  410  of  the  Code  (relating 
to  minimum  participation  standards) .  If 
an  employee  completes  1000  hours  of 
service  during  a  vesting  computation  pe¬ 
riod,  then  he  or  she  completes  a  year  of 
service  for  purposes  of  section  203  of 
the  Act  and  section  411(a)  of  the  Code 
(relating  to  minimum  vesting  stand¬ 
ards).  If  an  employee  completes  1000 
hours  of  service  during  an  accrual  com¬ 
putation  period,  then  the  employee  must 
be  given  credit  for  at  least  a  partial  year 
of  participation  for  purposes  of  section 
204  of  the  Act  and  section  411(b)  of  the 
Code  (relating  to  benefit  accrual  require¬ 
ments)  .  With  respect  to  benefit  accrual, 
however,  the  plan  may  not  be  required  to 
credit  the  employee  with  a  full  year  of 
participation  and,  therefore,  full  accrual 
for  such  year  unless  the  employee  com¬ 
pletes  the  number  of  hours  of  service 
prescribed  under  the  plan  for  completion 
of  a  full  year  of  participation. 

(b)  Rules  generally  applicable  to  com¬ 
putation  periods.  (1)  Where  alternative 
computation  periods  are  permitted  under 
the  Act  and  Subpart  B,  the  selected 
alternative  must  be  set  forth  in  the  plan 
documents. 

(2)  Employment  at  either  the  begin¬ 
ning  or  the  end  of  an  applicable  com¬ 
putation  period  shall  not  be  determina¬ 
tive  of  whether  an  employee  has  a  year 
of  service,  a  year  of  participation,  or  a 
break  in  service.  Rather,  these  determi¬ 
nations  must  be  made  solely  with  refer¬ 
ence  to  the  number  of  hours  of  service 
which  must  be  credited  to  the  employee 
during  the  applicable  computation 
period.  Thus,  for  example.  If  an  employee 
completes  more  than  1,000  hours  of  serv¬ 
ice  dining  any  portion  of  a  vesting  com¬ 
putation  period,  then  he  or  she  has  com¬ 
pleted  a  year  of  service  for  vesting  pur¬ 
poses. 

§  2530.2006-2  Hour  of  service. 

(a)  General  rule.  Except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section,  an  hour  of  service  which 
must,  as  a  minimum,  be  counted  for  the 
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purposes  of  determining  a  year  of  serv¬ 
ice,  a  year  of  participation  for  benefit 
accrual,  a  break  in  service  and  employ¬ 
ment  commencement  date  under  sec¬ 
tions  202,  203  and  204  of  the  Act  and 
sections  410  and  411  of  the'  Code,  is  an 
hour  of  service  as  defined  in  subpara¬ 
graphs  (1)  and  (2)  of  this  paragraph 
(a) .  The  employer  may  round  up  hoiirs 
at  the  end  of  a  computation  period  or 
more  frequently. 

(1)  An  hour  of  service  is  each  hour  for 
which  an  employee  is  directly  or  indi¬ 
rectly  paid,  or  entitled  to  payment,  by 
the  employer  for  the  performance  of 
duties  during  the  applicable  computa¬ 
tion  period.  These  hours  shall  be  crated 
to  the  employee  for  the  computation 
period  of  periods  in  which  the  duties 
were  i>erformed. 

(2)  An  hour  of  service  is  each  hour 
for  which  back  pay,  irrespective  of  miti¬ 
gation  of  damages,  has  been  either 
awarded  or  agreed  to  by  the  employer. 
These  hours  shall  be  credited  to  the 
employee  for  the  computation  period  or 
periods  to  which  the  award  or  agreement 
pertains  rather  than  the  computation 
period  in  which  the  award,  agreement 
or  payment  is  made.  Hours  shall  not  be 
credited  under  both  paragraphs  (a)  (1) 
and  (2)  of  this  section.  Thus,  for  ex¬ 
ample,  an  employee  who  receives  a  back 
pay  award  following  a  determination 
that  he  or  she  was  paid  at  an  unlawful 
rate  for  hours  of  service  previously  cred¬ 
ited  will  not  be  entitled  to  additional 
credit  for  the  same  hours  of  service. 

(b)  Special  rule  for  tjreak  in  service 
purposes.  (1)  Solely  for  the  purposes  of 
determining  whether  an  employee 
Incurred  a  break  in  service  under  sec¬ 
tions  202,  203  and  204  of  the  Act  a-wd 
sections  410  and  411  of  the  Code,  an 
hour  of  service  is.  In  addition  to  hours 
of  service  as  darned  in  paragraph  (a)  of 
this  section  each  hour  for  which  an  em¬ 
ployee  Is  directly  or  Indirectly  i»ld,  or 
^Utled  to  siKh  pasunmt,  by  ^e  em¬ 
ployer  for  reescms  (such  as  vacation, 
sickness  or  disability)  other  than  for  the 
performance  of  duties  during  the  appli¬ 
cable  computaticHi  period.  For  purposes 
of  this  paragraph  <b),  irrespective  of 
whether  these  hours  have  accrued  in 
other  computation  periods,  these  hours 
shall  be  counted  in  the  emnputation 
period  In  which  either  payment  is 
actually  made  or  amounts  payable  to  the 
employee  <x>me  due.  Thus,  an  employee 
who  does  not  perform  duties  during  a 
computation  period  because  of  a  'pro¬ 
longed  Illness  which  is  compensable  by 
sick  pay,  whether  previously  or  currently 
accrued,  would  be  credited  currently 
with  hours  of  service  for  the  purpose  of 
determining  whether  the  employee  in¬ 
curs  a  break  in  service.  Irrespective  of 
whether  the  sick  pay  is  actually  paid. 

(2)  For  purposes  of  this  paragrE4>h 
hours  of  service  shall  be  determined  by 
dividing  the  pasrments  received  or  due 
for  reasons  other  than  the  performance 
of  duties  by  the  lesser  of 

(t>  the  onployee’s  most  rec^t  hourly 
rate  of  oompensatkm  tor  the  perform¬ 
ance  of  duties;  or 


(11)  the  employee’s  average  hourly 
rate  of  compensation  for  the  perform¬ 
ance  of  duties  for  the  most  recent  com¬ 
putation  period  In  which  the  employee 
completed  more  than  500  hours  of 
service. 

(3)  Ebcamples.  (1)  Employee  A’s  rate  of 
compensation  immediately  prior  to  going 
on  vacation  leave  was  5  dollars  per  hour. 
Employee  A  was  on  vacation  for  8  weeks 
and  received  1,600  dollars.  Employee  A 
is  to  be  credited  with  320  hours  of  service 
for  these  weeks  for  the  purpose  of  deter¬ 
mining  a  break  in  service  (1600  dollars 
divided  by  5  dollars  per  hour) . 

(li)  Employee  B  became  disabled  on 
the  first  day  of  the  1979  computation 
period  and  was  given  a  lump  sum  disabil¬ 
ity  pasnnent  of  3,600  doUais  for  the  pe¬ 
riod.  Employee  B’s  rate  of  wunpensatlon 
immediately  before  becoming  disabled 
was  4  dollars  an  hour.  However,  during 
the  1978  computation  period,  employee  B 
worked  1500  hours  with  an  average  rate 
of  compensation  (excluding  overtime 
rate)  of  3  dollars  an  hour.  Employee  B  is 
credited  with  1200  hours  of  service  for 
the  purpose  of  determining  a  break  in 
service  (3,600  dollars  disability  pay  di¬ 
vided  by  3  dollars  per  hour).  The  plan, 
however,  need  not  credit  these  hours  of 
service  for  purposes  of  determining  the 
completion  of  a  year  of  service  for  eligi¬ 
bility  or  vesting  or  a  year  of  participation 
for  benefit  accrual. 

(c)  Other  federal  lata.  Nothing  in  this 
section  shall  be  construed  to  alter, 
amend,  modify,  invalidate,  impair  or  su¬ 
persede  any  law  of  the  United  States  or 
any  rule  or  regulation  Issued  (mder  any 
such  law.  Thus,  for  example,  nothing  in 
this  section  shall  be  construed  as  deny¬ 
ing  an  employee  credit  for  an  “hoiu:  of 
service”  if  credit  is  required  by  separate 
federal  law.  FurUiermore,  the  nature  and 
extent  of  such  credit  shall  be  determined 
under  such  law. 

(d)  Examples.  (1)  During  a  compu¬ 
tation  perioci  an  employee  was  paid  for 
working  38^4  hours  a  week  for  45  weeks. 
During  the  remaining  7  weeks  of  the 
computation  period  the  employee  was  not 
employed  by  this  raiployer.  The  em¬ 
ployee  completed  1721^4  hours  of  service 
(45  weeks  worked  multiplied  by  38^ 
hours  a  week).  The  employer  may  al^ 
round  up  hours  at  the  end  of  the  compu¬ 
tation  period  or  more  frequently.  Thus, 
this  employee  could  be  credited  with  1722 
hours  of  service  or  with  1755  hours  of 
service  (39  hours  per  week  if  the  em¬ 
ployer  rounded  up  at  the  end  of  each 
week). 

(2)  During  a  ocunputation  period,  an 
employee  was  paid  for  a  work  week  of 
40  hours  a  week  for  40  weeks  and,  in¬ 
cluding  overtime,  for  woi^ing  50  hours 
a  we^  for  8  we^.  The  employee  com¬ 
pleted  2000  hours  of  service  (40  weeks 
worked  multiplied  by  40  hours  a  week, 
plus  8  weeks  worked  multiplied  by  50 
hours  a  week) . 

(3)  During  a  computation  period,  an 

employee  was  paid  for  working  40 

hours  a  week  for  2  we^  and 

then  became  disabled.  The 

ployer  maintained  a  disability  bene¬ 


fit  plan  which  paid  the  employee  80  per 
cent  of  compensation  for  the  remaining 
50  weeks  of  the  computation  period.  For 
purposes  of  determining  whether  the  em¬ 
ployee  completed  a  year  of  service  for 
particliMwtion  or  vesting,  or  a  year  of  par¬ 
ticipation  for  benefit  accrual,  the  em¬ 
ployee  completed  80  hours  of  service  dur¬ 
ing  the  computation  period  (2  weeks 
worked  multiplied  by  40  hours  a  week) . 
For  purposes  of  determining  whether  the 
employee  incurred  a  break  in  service,  the 
employee  completed  1680  hours  of  service 
(2  weeks  worked  multiplied  by  40  hours 
a  week,  plus  50  weeks  for  which  disability 
cbmpensation  was  made  multiplied  by  32 
hours  a  week) . 

(4)  During  a  computation  period,  an 
employee  worked  40  hours  a  week  for  the 
first  2  weeks.  The  employee  than  began 
serving  on  active  duty  in  the  Armed 
Forces  of  the  United  States,  which  serv¬ 
ice  occupied  the  remaining  fifty  weeks 
of  the  computation  period.  The  employee 
would  be  credited  with  80  hours  (2  weeks 
worked  multiplied  by  40  hours)  plus  such 
credit  as  may  be  prescribed  by  separate 
Federal  laws  relating  to  military  service. 
The  nature  and  extent  of  the  credit  that 
the  e!n«>k)yee  receives  upon  his  return 
and  the  purpose  for  which  such  credit  is 
given,  e.g.  the  percentage  of  his  or  her 
accrued  benefits  derived  from  employer 
contributions  which  are  nonforfeitable 
(or  vested) ,  will  depend  upon  the  inter¬ 
pretation  of  the  f^eral  law  governing 
veterans’  reemployment  rights. 

§  2530.200b— 3  Determination  of  hours 
of  service. 

(a)  General  rule.  For  the  purpose  of 
determining  an  employee’s  creditable 
service,  hours  of  service  shall  be  ascer¬ 
tained  from  the  records  of  hours  worked 
or  hours  for  which  payment  is  made  or 
owing.  Any  records,  such  as  pasrroll 
record;^  which  accurately  refleet  hotirs 
of  service  may  be  used  to  determine  the 
hours  of  service  for  a  particular  em¬ 
ployee  for  the  applicable  computation 
period  or  periods.  ’The  plan  need  not 
prescribe  in  its  dociunents  which  records 
are  to  be  used  to  determine  an  hour  of 
service. 

(b)  Alternative  method  of  determina¬ 
tion  for  nonhourly  employees.  (1)  Ex¬ 
cept  as  provided  in  subparagraph  (2)  of 
this  paragraph,  a  plan  may  us^  an  sdter- 
native  method  of  computing  hours  of 
service.  Under  this  alternative,  a  plan 
need  not  determine  hours  of  service 
from  employment  records  as  required  in 
paragraph  (a)  of  this  section  if  the  plan 
credits  each  employee  with  40  hours  of 
service  per  week  (or  8  hours  of  service 
per  day)  In  which  the  employee  would 
be  created  with  hours  of  service  pur¬ 
suant  to  S  3530.200b-2. 

(2)  Use  erf  the  alternative  method  of 
determination  of  hours  of  service  speci¬ 
fied  in  subparagraph  (1)  of  this  para¬ 
graph — 

(i)  Is  limited  to  determining  hours  of 
service  for  employees,  such  as  salaried 
employees  or  employees  compensated  on 
a  commission  or  i^ece-woik  basis,  whose 
comp^isatkm  is  not  determined  on  the 
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basis  of  certain  amounts  for  each  hour 
worked  during  a  given  period; 

(ii)  Is  permitted  only  if  each  employee 
for  whom  the  alternative  is  applied  is 
credited  with  no  less  than  1,000  hours  of 
service  per  computation  period ;  and 

(iii)  Is  prohibited  with  respect  to  any 
employees  whose  hours  are  required  to  be 
counted  and  recorded  by  any  other  fed¬ 
eral  law,  such  as  the  Fair  Labor  Stand¬ 
ards  Act. 

(c)  Determination  of  pre-effective  date 
hours  of  service.  For  purposes  of  deter¬ 
mining  hours  of  service  completed  prior 
to  the  effective  date  of  Part  2  (see  sec¬ 
tion  211  of  the  Act),  a  plan  may  use 
whatever  records  may  be  reasonably  ac¬ 
cessible  to  it  and  may  make  whatever 
calculations  are  necessary  to  determine 
the  approximate  number  of  hoims  of 
service  completed  during  such  prior  pe¬ 
riod  or  periods.  For  example,  if  a  plan 
or  an  raiployer  maintaining  the  plan 
has,  or  has  access  to,  only  the  records  of 
compensation  of  employees  for  prior 
years,  it  may  derive  the  pre-effective 
date  hours  of  service  by  using  the  hourly 
rate  for  the  period  or  the  hours  custom¬ 
arily  worked  during  such  compensation 
period.  If  accessible  records  are  insuffi¬ 
cient  to  make  an  approximation  of  the 
number  of  pre-effective  date  hours  of 
service  for  a  particular  employee  or 
group  of  employees,  the  plan  may  make 
a  reasonable  estimate  of  the  hours  of 
service  completed  by  such  employee  or 
employees  during  the  parUcular  period. 
For  example,  if  records  are  available 
with  respect  to  some  employees,  the 
plan  may  estimate  the  hours  of  other 
«nployees  in  the  same  job  classification 
based  on  these  records. 

§  2530.200b— 4  Break  in  service. 

(a)  Computation  period.  (1)  For  pur¬ 
poses  of  sections  202(b),  203(b)(3)  and 
204(b)  (3)  (A)  of  the  Act  and  sections  410 
(a)(5),  411(a)(6)  and  411(b)(3)(A)  of 
the  Ck)de,  a  plan  may  charge  an  employee 
with  a  break  in  service  for  a  computa¬ 
tion  period  or  periods  if  the  employee 
falls  to  complete  more  than  500  hours 
of  service  or,  in  the  case  of  any  mari¬ 
time  Industry,  62  days  of  service  in  such 
period  or  periods. 

(2)  Except  as  provided  in  subpara¬ 
graph  (3)  of  this  paragraph,  the  com¬ 
putation  period  that  a  plan  must  use  in 
determining  whether  an  employee  may  be 
charged  with  a  break  in  service  shall  be 
the  vesting  computation  period  desig¬ 
nated  by  the  plan  in  accordance  with 
S  2530.203. 

(3)  For  purposes  of  determining  a  non- 
participant  employee’s  eligibility  to  par¬ 
ticipate  in  the  plan  under  section  202 

(a)  (1)  of  the  Act  and  section  410(a)  (3) 
(A)  of  the  Code,  if  the  plan  measures 
prior  serrice  by  the  eligibility  computa¬ 
tion  periods  (see  §  2530.202(d)  (1)),  the 
computation  period  for  determining 
breaks  in  service  must  be  the  eligibility 
computation  periods  designated  by  the 
I^n  in  accordance  with  §  2530.202. 

(b)  Service  foUotuing  a  break  in  serv¬ 
ice,  (l)(i)  For  purposes  of  section  202 

(b)  (3)  of  the  Act  and  section  410(a)  (5). 
(O  of  the  Code  (relating  to  the  com- 
pl^on  of  a  year  of  service  for  eligibility 


following  a  break  in  service) ,  a  year  of 
service  shall  be  determined  in  the  same 
manner  that  a  year  of  service  is  deter¬ 
mined  under  §  2530.202  (years  of  service 
for  eligibility  to  participate  in  the  plan) 
for  employees  having  no  prior  service 
with  the  employer.  For  purposes  of  sec¬ 
tion  202(b)(3)  of  the  Act,  section  410 
(a)(5)(C)  of  the  Code  and  5  2530.202, 
determination  of  a  reemployment  com¬ 
mencement  date  pursuant  to  section  202 
(a)  (3)  (A)  of  the  Act  and  section  410(a) 
(3)  (A)  of  the  Code  as  incorporated  into 
section  202(b)  (3)  of  the  Act  and  section 
410(a)  (5)  (C)  of  the  Code  (year  of  serv¬ 
ice  for  eligibility  to  participate)  shall  be 
made  with  reference  to  the  first  date 
on  which  the  employee  completes  an 
hour  of  service  following  the  last  compu- , 
tation  period  in  which  a  break  in  service ' 
occurred. 

(ii)  For  purposes  of  section  203(b)  (3) 
(B)  of  the  Act  and  section  411(a)  (6)  (B) 
of  the  Code  (relating  to  the  completion 
of  a  year  of  service  for  vesting  following 
a  break  in  service) ,  a  year  of  service  shall 
be  determined  in  the  same  manner  that 
a  year  of  service  is  determined  under 
§  2530.203  (years  of  service  for  vesting) 
for  employees  having  no  prior  service 
with  the  employer. 

(2)  For  example,  employer  X  main¬ 
tains  a  pension  plan  which  uses  a  cal¬ 
endar  year  vesting  computation  period. 
Employee  A  commenced  employment 
with  employer  X  on  January  1, 1976  and 
completes  a  year  of  service  for  eligibility 
to  participate  and  vesting  in  both  the 
1976  and  1977  computation  periods.  Em¬ 
ployee  A  becomes  a  participant  in  the 
plan  on  January  1, 1977.  Employee  A  ter¬ 
minates  employment  with  employer  X 
on  November  3, 1977,  completes  no  hours 
of  service  ,  in  1978,  incurring  a  break  in 
service,  and  is  reemployed  by  X  on 
June  1,  1979.  The  employee  completes 
800  hours  of  service  during  the  remainder 
of  1979  and  600  hours  of  service  from 
January  1,  1980  through  May  31,  1980. 
Employee  A’s  reemployment  commence¬ 
ment  date  is  June  1,  1979.  By  Jime  1, 
1980,  the  employee  has  completed  a  year 
of  service  during  the  12-consecutive- 
month  period  following  his  return  and 
would  receive  credit  for  his  or  her  pre¬ 
break  service  under  sections  410  and  411 
of  the  Code  and  regulations  thereunder. 
The  plan  is  not,  however,  required  to 
credit  the  employee  with  a  year  of  serv¬ 
ice  for  vesting  during  1979  because  he 
or  she  failed  to  complete  1,000  hours  of 
service  during  that  vesting  computation 
period.  Assuming  A  completed  400  or 
more  hours  of  service  from  June  1,  1980 
to  December  31,  1980,  then  A  would  be 
credited  witii  one  year  of  service  for  vest¬ 
ing  purposes  completed  during  the  1980 
vesting  computation  period.  Pursuant  to 
§  2530.203-2  (b),  A  would  receive  credit 
for  a  year  of  service  even  if  he  or  she 
completed  less  than  400  hours  after 
May  31, 1980. 

(c)  Prior  service  for  eligibility  to  par¬ 
ticipate.  For  rules  relating  to  computing 
service  preceding  a  break  in  service  for 
the  purpose  of  eligibility  to  participate  in 
the  plan,  see  5  2530.202-2  (c) . 

(d)  Prior  service  for  vesting.  For  rules 
relating  to  computing  service  preceding 


a  break  in  service  for  the  purpose  of 
credit  toward  vesting,  see  §  2530.203- 
2(d). 

§  2530.200b— 5  Seasonal  industries.  [Re¬ 
served] 

§  2530.200b— 6  Maritime  industries. 

(a)  Definition.  For  purposes  of  sec¬ 
tions  202,  203,  and  204  of  the  Act  and 
sections  410  and  411  of  the  Code,  the 
maritime  industry  is  that  industry  in 
which  employees  are  engaged  in  the  onT. 
eration  of  commercial,  exploratory,  serv¬ 
ice  or  other  vessels  on  the  high  seas,  in¬ 
land  waterways.  Great  Lakes,  coastal 
zones,  harbors  and  noncontinguous 
areas,  or  performing  duties  on  offshore 
ports,  platforms  or  other  similar  sites. 

(b)  Computation  periods.  For  em¬ 
ployees  in  a  maritime  industry,  computa¬ 
tion  periods  shall  be  established  as  for 
employees  in  any  other  industry. 

(c)  Year  of  service.  To  the  extent  that 
a  plan  cov^s  employees  engaged  in  a 
maritime  industry,  those  employees  so 
engaged  who  complete  125  days  of  serv¬ 
ice  in  the  applicable  computation  period 
must  be  credited  with  a  year  of  service. 
Other  employees  shall  have  their  serv¬ 
ice  computed  on  the  basis  of  hours  of 
service. 

(d)  Year  of  participation  for  benefit 
accrual.  To  the  extent  that  a  plan  covers 
employees  engaged  in  a  maritime  in¬ 
dustry,  those  employees  so  engaged  who 
complete  125  days  of  service  in  the  ap¬ 
plicable  computation  period  must  be 
credited  with  at  least  a  partial  year  of 
participation  for  accrual  purposes.  The 
method  of  computing  partial  years  of 
participation  specified  in  5  2530.204-2  (c) 
shall  be  applied  as  if  one  day  of  service 
equaled  eight  hours  of  service.  Thus,  125 
days  of  service  shall  be  equal  to  1,000 
hours  of  service.  Employees  who  are  not 
engaged  in  the  maritime  Industry  shall 
have  their  service  computed  on  the  basis 
of  hours  of  service. 

§  2530.200b— 7  Day  of  service  for  em¬ 
ployees  in  the  maritime  industry. 

(a)  General  rule.  Except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section,  a  day  of  service  in  the  mari¬ 
time  industry  which  must,  as  a  mini¬ 
mum,  be  counted  for  Uie  purposes  of  de¬ 
termining  a  year  of  service,  a  year  of  par¬ 
ticipation  for  benefit  accrual,  a  break  in 
service  and  employment  c<mimencement 
date  under  section  202,  203  and  204  of 
the  Act  and  sections  410  and  411  of  the 
C^e,  is  a  day  of  service  as  defined  in 
subparagraphs  (1)  and  (2)  of  this  para¬ 
graph  (a). 

(1)  A  day  of  service  is  each  day  for 
which  an  employee  is  directly  or  indi¬ 
rectly  paid,  or  entitled  to  such  pajonent, 
by  the  employer  for  the  performance  of 
duties  during  the  applicable  computation 
period.  These  days  shall  be  crated  to 
the  employee  for  the  computation  period 
or  period  in  which  the  duties  were  per¬ 
formed. 

(2)  A  day  of  service  is  each  day  for 
which  back  pay,  irrespective  of  mitiga¬ 
tion  of  damages,  has  b^n  either  awarded 
or  agreed  to  by  the  ^ployer.  These  days 
Shan  be  credited  to  the  employee  for  the 
computation  period  or  periods  to  which 
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the  award  or  agreonent  pertains  rather 
thA.n  the  computation  period  In  which 
the  award,  agreement  or  payment  is 
mtade.  Days  not  be  credited  under 
both  subparagraph  (1)  and  this  sub- 
paragraph  (2)  of  this  paragnu>h.  Thus, 
an  employee  who  receives  a  back  pay 
award  following  a  determiimtion  that  he 
or  she  was  paid  at  an  unlawful  rate  for 
days  of  service  previously  credited  will 
not  be  entitled  to  additional  credit  for 
the  same  days  of  service. 

(b)  Special  rule  for  break  in  service 
purposes.  (1)  Solely  for  the  purposes  of 
determining  whether  an  employee  has 
incurred  a  break  in  service  under  sec- 
tioi»  202.  203  and  204  of  the  Act  and 
sections  410  and  411  of  the  Code,  a  day 
fit  service  is.  In  addition  to  (hu^s  of 
service  as  defined  In  paragraph  (a)  of 
this  section,  each  day  for  which  an  em¬ 
ployee  is  directly  or  Indirectly  paid,  or 
entitled  to  such  payment,  by  the  em¬ 
ployer  for  reasons  (such  as  vacation, 
sMmess  or  (Usability)  other  than  for  the 
perfcmnance  of  duties  dming  the  appU- 
(»ible  e(xnputation  period.  For  purposes 
of  this  paragraph  (b),  irrespective  of 
whether  these  days  have  accrued  in  other 
computation  periods,  these  days  shall  be 
counted  in  the  computation  period  In 
whidi  either  payment  is  actu^y  made 
or  the  amounts  passable  to  the  employee 
come  due.  Thus,  an  employee  who  does 
not  perform  duties  during  a  computation 
PCTlod  because  of  a  prolonged  illness 
which  Is  c(»npensable  by  sick  pay, 
whether  previously  or  currently  accrued, 
would  be  credited  currently  with  days 
of  service  for  the  purpose  of  determin¬ 
ing  whether  the  employee  incurs  a  break 
In  service,  irrespective  of  whether  the 
sick  pay  Is  actually  paid. 

(2)  For  employees  In  the  maritime 
Industry  receiving  payments  for  reasons 
other  than  performance  of  duties,  days 
of  service  shall  be  determined  by  divid¬ 
ing  the  total  of  such  payments  during 
the  computation  period  by  the  lesser  of: 

(1)  The  employee’s  most  recent  dally 
rate  of  compensation  for  the  perform¬ 
ance  of  duties;  or 

(il)  The  employee’s  average  daily  rate 
of  compensation  for  the  performance  of 
duties  for  the  most  recent  (X)mputation 
period  in  which  the  employee  (X)mpleted 
more  than  62  days  of  service  for  the  per¬ 
formance  of  duties. 

(3)  For  employees  in  the  maritime  in¬ 
dustry  who  are  i^d  on  a  nondaily  basis, 
hours  of  service  shall  be  determined 
under  S  2530.200b-2(b)  (2) . 

(c)  Other  federal  law.  Nothing  in  thi« 
section  shall  be  construed  to  alter, 
amend,  modify,  invalidate,  impair  or  su¬ 
persede  any  law  of  the  United  States  or 
any  rule  or  regulation  issued  under  any 
such  law.  Thus,  for  example,  nothing  in 
this  section  shall  be  construed  as  dry¬ 
ing  an  employee  credit  for  any  "day  of 
service’’  If  credit  Is  required  by  sepaeate 
federal  law.  Furthermore,  the  nature  and 
extent  of  such  credit  shall  determined 
imder  such  law. 

§  2529.200b-8  Determination  of  days 
of  service. 

(a)  Determination  for  daily  employees. 
Ih  the  maritime  industry,  for  employees 


whose  <x>mpensati(m  la  determined  on  a 
per  day  basis  pursuant  to  articles  (or 
other  wimtiar  contracts  or  agreonaits)  or 
by  custom,  days  of  service  shall  be  de¬ 
termined  from  the  records  of  days  worked 
or  days  for  which  payment  Is  made  or 
owing.  Any  records,  such  as  payndl  rec¬ 
ords,  which  accuratdy  reflect  days  of 
service,  may  be  used  to  determine  the 
d£^s  of  service  for  a  particular  emidoyee 
for  the  sq>pllcable  computation  period  or 
periods.  The  plan  need  not  prescribe  In 
its  documents  whkm  re(X)rds  are  to  be 
used  to  determine  a  day  of  service. 

(b)  Determination  for  nondaUy  em¬ 
ployees.  For  maritime  employees  whose 
compensation  is  not  determined  on  the 
basis  of  certain  amounts  for  each  day 
-worked  dium:ig  a  given  period  service 
KhaJ]  be  credited  on  the  basis  of  hours  of 
service  as  determined  in  accordance  with 
(and  for  the  same  purposes  as) 

S  2530J200b-3. 

(c)  Determination  of  pre-effective  date 
days  of  service.  For  purposes  of  deter¬ 
mining  days  of  servloe  (mmpleted  prior 
to  the  effective  date  of  Part  2  (seb  sec¬ 
tion  211  of  the  Act),  a  plan  may  use 
whatever  records  may  be  reasonably  ac¬ 
cessible  to  it  and  may  make  whatever  cal¬ 
culations  are  necessary  to  determine  the 
approximate  days  of  service  completed 
during  such  prior  period  or  periods.  For 
example,  if  a  plan  or  an  employer  main¬ 
taining  the  plan  has,  or  has  access  to, 
only  the  records  of  compensation  of  em¬ 
ployees  for  prior  years,  it  may  derive  the 
pre-effective  date  days  of  service  by  us¬ 
ing  the  daily  rate  for  the  period  or  the 
days  customarily  worked  for  such  comr 
pensation  period.  Where  accessible  rec¬ 
ords  are  insufficient  to  make  an  approx¬ 
imation  of  the  number  of  pre-effective 
days  of  service  for  a  particular  employee 
or  group  of  employees,  the  plan  may 
make  a  reasonable  estimate  of  the  days 
of  service  (x>mpleted  by  such  employee 
or  employees  during  the  particular  pe¬ 
riod.  For  example,  if  records  are  availaUe 
with  respect  to  some  employees,  the  plan 
may  estimate  tiie  days  of  other  on- 
ployees  in  the  same  Job  classification 
based  on  those  records. 

§2530.201—1  (Coverage;  General. 

Coverage  of  the  provisions  (ff  Pari  2 
of  Subtitle  B  of  Title  I  of  the  Act  Is 
determined  under  a  multiple  step  ix-ocess. 
First,  the  plan  must  be  an  employee  bene¬ 
fit  plan  as  defined  imder  section  3(3)  ot 
the  Act  and  §  2510.3-3.  (See  also  the 
definitions  of  employee  welfare  benefit 
plan,  section  3(1)  of  the  Act  and  9  2510.- 
3-1  and  employe  pension  benefit  idsm, 
section  3(2)  of  the  Act  and  9  25103-2). 
Second,  the  ^ployee  ben^t  plan  must 
be  subject  to  'Titie  I  of  the  Act.  Coverage 
fiMr  ’ntle  I  is  specified  in  section  4  ot  the 
Act  and  the  regulations  thereund^. 
Third,  section  201  of  Use  Act  specifies  the 
employee  benefit  plans  subject  to  Utie  I 
which  are  not  subject  to  the  minimum 
standards  of  Part  2  of  Subtitle  B,  (rf  Title 
I  of  the  Act.  Section  2530.201-2  specifies 
the  employee  benefit  plans  subject  to 
Title  I  of  the  Act  which  are  exempted 
from  coverage  under  Part  2  of  Title  I 
of  the  Act  and  this  Part  (2530) . 


§2530301-2  Plans  Covered  by  Part 
2530. 

This  pcurt  (2530)  shall  apply  to  any 
employee  benefit  plan  described  in  sec¬ 
tion  4(a)  of  the  Act  (and  not  exmipted 
under  sectiim  4(b) )  other  than — 

(a)  An  employee  welfare  benefit  plan 
as  defined  in  section  3(1)  of  the  Act  and 
9  2510.3-1; 

(b)  A  plan  which  is  unfunded  and  Is 
maintained  by  an  miployer  primarily 
for  the  purpose  of  providing  deferred 
compensation  for  a  select  group  of  man¬ 
agement  or  highly  compensated  em¬ 
ployees; 

(1)  [Reserved] 

(2)  [Reserved] 

(c)  A  plan  estaUlshed  and  maintained 
by  a  society,  order,  or  assoclatlcm  ^ 
scribed  in  section  501(c)  (8)  or  (9)  of 
the  Code,  If  no  part  of  the  contributions 
to  or  under  su<di  plan  are  made  by  on- 
ploym  of  participants  in  such  plan; 

(d)  A  trust  described  in  section  501 
(c)(18)  of  the  Code; 

(e)  A  plan  which  is  estaUished  and 
maintained  by  a  labor  organisation  de¬ 
scribed  in  section  501(c)  (5)  of  the  Code 
and  which  does  not  at  any  time  after  the 
date  of  enactment  of  the  Act  provide  for 
employer  contributions; 

(f)  Any  agreonent  providing  pay¬ 
ments  to  a  retired  partner  or  a  deceased 
partner’s  successor  in  interest,  as  de¬ 
scribed  in  secti<m  736  of  the  Code; 

(g)  An  individual  retirement  account 
or  aimidty  described  in  section  408  of 
the  Code,  or  a  retir^ent  bond  described 
in  secti(m  409  of  the  Code; 

(h)  An  excess  benefit  plan  as  described 
in  sectkm  3  (36)  of  the  Act. 

Subpart  B— Participation,  Vesting  and 
Benefit  Accrual 

§  2530302—1  EHgibUity  to  participate; 
generaL 

(a)  Section  202  of  the  Act  and  sectl(m 
410  of  tile  Code  contain  minimum  par¬ 
ticipation  standards  relating  to  certain 
employee  pension  benefit  plans.  Bi  gen¬ 
eral,  no  employee  pension  benefit  plan 
may  require,  as  a  condition  of  participa¬ 
tion  in  the  plan,  that  an  employee  com¬ 
plete  a  period  of  service  with  the  em- 
I^oyer  oar  employers  maintaining  the 
ifian  in  excess  of  Umits  establishing  by 
section  202  of  the  Act  and  section  410  of 
the  Code  and  the  regulations  issued 
thereunder.  Service  for  this  purpose  is 
measured  In  terms  years  of  service. 
Thte  section  sets  forth  the  computatiem 
periods  used  to  determine  whether  an 
emidoyee  has  completed  a  year  of  service 
for  particlpatkHi  purposes. 

(b)  For  rules  relating  to  “service  with 
the  employer  or  employes  maintaining 
the  plan”,  see  9  2530.210. 

§'2530302-2  Eligibility  computatioa 
period. 

(a)  Initial  period.  (1)  For  purposes  of 
section  208<a)  (1)  (A)  (11)  of  the  Act  and 
secton  410(a)  (1)  (A)  (11)  of  the  CJode,  the 
eligibility  computation  period  the  plan 
must  use  initially  is  the  12-consecutive- 
montia  period  beginning  with  the  em¬ 
ployment  commencement  date.  The  em¬ 
ployment  cmnmencement  date  is  the  date 
on  which  the  employee  first  performs  an 
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hour  of  service  for  an  a]:u)loyer  main¬ 
taining  the  plan.  (For  establishment  of 
a  reemployment  commencement  date 
following  a  break  in  service,  see  S  2530.200 
b-4(b)(l).) 

(2)  For  purposes  of  section  202(a)  (1) 

(B)  (i)  and  section  410(a)  (1)  (B)  (1)  of 
the  Code,  the  eligibility  computation 
periods  the  plan  must  use  initially  to 
measure  completion  of  years  of  service 
are 

(i)  the  12-c(Masecutive-month  period 
beginning  with  the  employment  com¬ 
mencement  date  and 

(ii)  the  succeeding  12-consecutive- 
month  periods  beginning  on  the  anni¬ 
versaries  of  the  employment  commence¬ 
ment  date. 

(b)  Failure  to  Complete  1000  Hours  of 
Service  in  Initial  Period.  In  the  event 
that  an  employee  falls  to  complete  1,000 
hours  of  service  in  the  12  consecutive 
months  beginning  with  the  employment 
commencement  date,  a  plan  may  use 
either  of  the  following  eli^bility  compu¬ 
tation  periods  to  measure  completion  of 
years  of  service: 

(1)  The  12-consecutive-month  period 
beginning  with  the  first  anniversary  of 
the  employment  commencement  date, 
and,  where  additional  computation  peri¬ 
ods  are  necessary,  the  12  “consecutive” 
month  periods  beginning  on  succeeding 
anniversaries  of  the  employment  com¬ 
mencement  date;  or 

(2)  The  plan  year  which  includes  the 
first  anniversary  of  the  employment 
commencement  date,  and,  where  addi¬ 
tional  eligibility  computation  periods  are 
necessary,  succeeding  plan  years. 

(c)  Service  prior  to  a  break  in  service. 
(1)  For  purposes  of  applying  section 
202(b)  (4)  of  the  Act  and  section  410(a) 
(5)  (D)  of  the  Code  (relating  to  years  of 
service  completed  prior  to  a  break  in 
service  for  eligibility  to  participate  in 
the  plan) ,  the  computation  periods  used 
by  a  plan  in  computing  the  years  of 
service  before  such  break  may  be  either: 

(1)  The  eligibility  computation  periods 
beginning  at  the  employee’s  emplosmient 
commencement  date  or 

(ii)  the  eligibility  computation  period 
or  periods  prior  to  the  time  that  the  em¬ 
ployee  has  met  the  service  requirement 
of  the  plan  plus  all  vesting  computation 
period  beginning  with  the  vesting  com¬ 
putation  period  which  includes  the  date 
on  which  the  employee  completes  the 
service  requirement  of  the  plan. 

(2)  For  purposes  of  shifting  to  the 
vesting  computation  period  in  .paragraph 

(c)  (1)  (i)  of  this  section,  the  shift  must 
be  made  in  the  same  manner  as  that  pre¬ 
scribed  by  §  2530.203-2(c)  for  changes  in 
vesting  computation  periods. 

(3)  For  applying  the  break  in  service 
rules  of  section  202(b)  (4)  of  the  Act  and 
section  410(a)  (5)  (D)  of  the  Code,  the 
plan  must  use  the  same  compuiaddOTi 
periods  for  measuring  breaks  in  service 
that  it  uses  for  measuring  prior  service 
for  purposes  of  eligibility  to  participate. 

§  2530i203-l  Vesting;  general. 

(a)  Section  203  of  the  Act  and  section 
411(a)  of  the  Code  contain  minimum 
vesting  standards  relating  to  certain  «n- 
ployee  pension  benefit  plans.  In  general. 


each  pension  benefit  plan  subject  to  sec¬ 
tion  203  of  the  Act  or  section  411(a)  of 
the  Code  must  meet  several  requirements 
relating  to  an  employee’s  nonforfeitable 
(vested)  right  to  his  or  her  normal  re¬ 
tirement  benefit.  One  of  these  require¬ 
ments  specifies  that  an  employee’s  right 
to  his  or  her  accrued  benefit  derived 
fr(nn  employer  contributions  must  be 
nonforfeitable  in  accordance  with  cer¬ 
tain  schedules.  The  schedules  (or  alter¬ 
native  minimum  standards)  are  based 
on  years  of  service  with  the  employer  or 
employers  maintaining  the  plan.  This 
section  sets  forth  the  computation 
periods  used  to  determine  whether  an 
employee  has  completed  a  year  of  serv¬ 
ice  for  vesting  purposes. 

(b)  For  rules  relating  to  “service  with 
the  employer  or  employers  maintaining 
the  plan,”  see  §  2530.210. 

§  2530.203—2  Vesting  compulation  pe¬ 
riod. 

(a)  Designation  of  vesting  computa¬ 
tion  periods.  A  plan  may  designate  any 
12-consecutive-month  period  as  the  vest¬ 
ing  computation  period  that  it  will  use 
to  measure  completion  of  years  of  service 
for  the  purpose  of  determining  the  per¬ 
centage  of  accrued  benefits  derived  from 
employer  contributions  to  which  a  par¬ 
ticipant  has  a  nonforfeitable  right.  The 
period  so  designated  must  apply  equally 
to  all  participants.  This  requirement  may 
be  satisfied  even  though  the  actual  time 
periods  are  not  the  same  for  all  em¬ 
ployees  (e.g.,  if  the  designated  vesting 
computation  period  is  the  12-consecu¬ 
tive-month  period  beginning  on  the  em¬ 
ployee’s  employment  commencement 
date  and  anniversaries  of  that  date) .  The 
plan  is  prohibited,  however,  from  using 
any  period  that  would  result  in  artificial 
postponement  of  vesting  credit,  such  as  a 
period  measured  by  anniversaries  of  the 
date  four  months  following  the  employ¬ 
ment  commencement  date. 

(b)  Special  rule  for  overlapping 
periods.  In  any  case  in  which  (1)  an 
employee’s  eligibility  computation  period 
for  a  plan  requiring  one  year  of  service 
for  eligibility  to  participate  overlaps  two 
vesting  computation  periods,  (2)  an  rar- 
ployee  completes  1000  hours  of  service  in 
the  eligibility  computation  period  but 
fails  to  complete  1000  hours  in  either  of 
the  overlapped  vesting  computation 
periods,  and  (3)  the  employee  is  ad¬ 
mitted  to  participation  in  the  plan,  the 
year  of  service  completed  for  eligibility 
to  participate  shall  also  be  considered  a 
year  of  service  for  vesting  purposes  at 
the  time  the  employee  becomes  a  partici¬ 
pant.  For  example,  assume  that  a  plan 
uses  a  vesting  computation  period  of 
April  1  to  March  31.  An  employee  with 
an  employment  commencement  date  of 
July  1,  1980  completes  800  hours  by 
March  31, 1981  and  300  hours  from  April 
1  to  June  30,  1981  (cwnpleting  a  year  of 
service  for  eligibility).  Assiune  that  the 
plan  year  begins  September  1,  at  which 
time  the  employee  b^omes  a  participant. 
Even  if  the  employee  fails  to  complete  at 
least  700  additional  hours  by  March  31, 
1982  (the  end  of  the  nexWestlng  compu¬ 
tation  period) ,  he  or  she  must  neverthe¬ 
less  be  credited  with  a  year  of  service  for 
vesting  purposes. 


(c)  Amendments  to  change  the  vest¬ 
ing  computation  period.  (DA  plan  may 
be  amended  to  change  the  vesting  com¬ 
putation  period  to  a  different  12-con¬ 
secutive-month  period.  The  first  new 
vesting  computation  period  must  begin 
before  the  last  day  of  the  preceding  vest¬ 
ing  computation  period.  For  example,  a 
plan  which  has  been  using  a  calendar 
year  vesting  computation  period  is 
amended  to  provide  a  July  1-June  30 
period  starting  in  1977.  Employees  who 
complete  more  than  1,000  hours  of  serv¬ 
ice  in  each  of  the  12-month  periods. 
January  1,  1977  to  December  31,  1977 
and  July  1,  1977  to  June  30,  1978,  must 
be  advanced  two  years  on  the  vesting 
schedule. 

(2)  For  additional  requirements  per¬ 
taining  to  changes  in  the  vesting  sched¬ 
ule,  see  section  203(c)  (1)  of  the  Act  and 
section  411(a)  (10)  of  the  Code  and  the 
.  regvilations  Issued  thereunder. 

(d)  Service  preceding  a  break  in  serv¬ 
ice.  For  purposes  of  applying  section  203 
(b)  (3)  (D)  of  the  Act  and  section  411(a) 

(6)  (D)  of  the  Code,  (relating  to  count¬ 
ing  years  of  service  before  a  break  in 
service  for  vesting  purposes),  the  com¬ 
putation  periods  used  by  the  plan  in 
computing  years  of  service  before  such 
break  must  be  the  vesting  computation 
periods.  (For  application  of  the  break  in 
service  rules,  see  section  203(b)  (3)  (D) 
and  section  411(a)  (6)  (D)  of  the  Code 
and  regulations  Issued  thereunder.) 

§  2530.203—3  Suspension  of  benefits 
upon  reemployment  of  retirees.  [Re¬ 
served] 

§  2530.204—1  Year-  of  participation  for 
benefit  accrual ;  general. 

Section  204  of  the  Act  and  section  411 
(b)  of  the  Code  contain  benefit  accrual 
requirements  relating  to  certain  em¬ 
ployee  pension  benefit  plans.  In  general, 
each  covered  employee  pension  benefit 
plan  must  satisfy  certain  benefit  accrual 
requirements,  some  of  which  are  based 
on  years  of  psirtlclpatlon.  This  section 
sets  forth  the  computaticm  periods  for 
determining  a  year  of  participation  for 
benefit  accrual. 

§  2530.204—2  Accrual  computation  pe¬ 
riod. 

(a)  Designation  of  accrual  computa¬ 
tion  periods.  An  employee  pension  bene¬ 
fit  plan  may  desigimte  any  12-consecu¬ 
tive-month  period  as  the  accrual  com¬ 
putation  period  except  that  the  period 
so  designated  must  apply  equally  to  all 
participants.  This  requirement  may  be 
satisfied  even  though  the  actual  time 
periods  are  not  the  same  for  all  partic¬ 
ipants.  For  example,  the  accrual  compu¬ 
tation  period  may  be  designated  as  the 
vesting  computation  period,  the  plan 
year,  or  the  12-consecutive-month  peri¬ 
od  beginning  on  either  of  two  semiannual 
dates  designated  for  entry  to  participa¬ 
tion  under  the  plan.  Plans  choosing  to 
have  one  fixed  annual  computation  peri¬ 
od  may  be  required  (1)  to  admit  partic¬ 
ipants  retroactively  on  completion  of  the 
service  requirements  for  eligibility  (see 
section  202(a)  (4)  of  the  Act  and  section 
410(a)  (4)  of  the  Code)  or  (2)  to  credit 
a  partial  year  of  participation  under 
§  2530.204-2  (c). 
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(b)  Participation  prior  to  effective 
date.  For  purposes  of  applying  the  ac¬ 
crual  rules  of  section  204(b)  (1)  (D)  of 
the  Act  and  section  411(b)  (1)  (D)  of  the 
Code  (relating  to  accrual  reaulrements 
for  defined  benefit  plans  for  periods  prior 
to  the  effective  date  of  those  sections), 
all  service  from  the  date  of  participation 
in  the  plan  as  determined  in  accordance 
with  applicable  plan  provisions,  shall  be 
considered  in  determining  an  employee’s 
years  of  participation.  When  the  plan 
documents  do  not  provide  a  definite 
means  for  determining  the  date  of  com¬ 
mencement  of  participation,  the  date  of 
commencement  of  employment  covered 
imder  Uie  plan  during  the  period  that  the 
employer  maintained  the  plan  shall  be 
presumed  to  be  the  date  of  commence¬ 
ment  of  participation  in  the  plan.  The 
plan  may  rebut  this  presiunption  by  dem- 
onstratl^  from  circumstances  surround¬ 
ing  the  operation  of  the  plan,  such  as  the 
date  of  commencement  of  mandatory 
employee  contributions,  that  parUcipa- 
Ucn  actually  began  on  a  later  date. 

(c)  Partial  accrual  computation  pe¬ 
riods.  (1)  When  an  employee  first  be¬ 
comes  a  participant  or  resumes  active 
participation  following  a  break  in  serv¬ 
ice,  on  a  date  other  than  the  first  day 
of  the  designated  accrual  computation 
period,  the  plan  must  credit  the  employee 
with  a  partial  year  of  participation  for 
the  period  beginning  with  his  first  day 
of  such  participation  and  ending  at  the 
b^dnnlng  of  the  succeeding  accrual 
computation  period. 

(2)  When  a  partial  accrual  computa¬ 
tion  period  occurs,  plans  having  a  mini¬ 
mum  service  requirement  for  benefit 
accrual  expressed  in  hours  of  service  re¬ 
quired  for  a  year  of  participation  (as 
permitted  imder  section  204(b)  (3)  (B)  of 
the  Act  and  section  411(b)  (3)  (B)  of  the 
Code)  may  use  only  a  ratable  portion  of 
the  minimum  hovurs  requirement  for  this 
partial  period.  For  example,  an  employee 
becomes  a  participant  on  July  1,  1976 
in  a  plan  which  uses  a  calendar  year  ac¬ 
crual  computation  period.  The  employee 
completes  750  hours  of  service  between 
July  1,  1976  and  December  31,  1976.  Hie 
plan  may  not  disregard  the  hours  of 
service  because  they  fall  short  of  1,000; 
the  applicable  figure,  500,  is  determined 
by  multiplying  1,000  by  the  percentage 
of  a  year  of  participation  to  be  credited 
(50  percent  multiplied  by  1,000) .  K  the 
plan  is  allowed  tmder  I  2530 .204-2  (d)  to 
prorate  benefit  accrual  further  and  if  the 
plan  has  set  2,000  hours  of  service  as  the 
amount  necessary  for  full  accrual,  the 
employee  would  be  credited  with  37.5  per¬ 
cent  (750  divided  by  2,000)  of  a  year  of 
participation. 

(d)  Prohibited  double  proration.  (1)  In 
the  case  of  a  defined  benefit  plan  that 
(1)  defines  benefits  on  the  basis  of  hours 
or  compensation  and  (li)  does  not  adjust 
less-Uian-full-time  service  to  refiect  the 
equivalent  of  fiill-time  hours  or  compen¬ 
sation  (as  the  case  may  be) ,  the  plan  may 
not  further  prorate  benefit  accrual  under 
section  204(b)  (3)  (B)  of  the  Act  and  sec¬ 
tion  411(b)  (3)  (B)  of  the  Code  by  credit¬ 
ing  partial  years  of  participation.  These 
plans  must  credit,  except  when  service 
may  be  disregarded  under  section  204 


(b)  (3)  (C)  of  the  Act  and  section  411 
(b)  (3)  (C)  of  the  Code  (relating  to  less 
than  1000  hours  of  service),  less-than- 
fuU-time  employees  with  a  full  year  of 
participation  for  the  purpose  of  accrual 
of  benefits. 

(2)  Example;  (i)  A  plan’s  defined 
benefit  formula  provides  that  the  annual 
retirement  benefit  shall  be  2  per-cent  of 
the  average  compensation  in  all  years  of 
participation  multiplied  by  the  number  of 
years  of  participation.  Employee  A  is  a 
full-time  employee  who  has  completed 
2,000  hours  during  each  of  20  accrual 
computation  periods.  A’s  average  hourly 
rate  was  5  dollars  an  hour.  Thus,  em¬ 
ployee  A’s  average  compensation  for  each 
year  during  participation  in  the  plan  is 
10,000  dollars  (5  dollars  per  hour  multi¬ 
plied  by  2,000  hours) .  If  the  plan  states 
that  a  full  year  of  participation  is  2,000 
hours,  then  employee  A’s  annual  retire¬ 
ment  benefits,  if  he  or  she  retired  at  that 
time,  would  be  4,000  dollars  (average  of 
10,000  dollars  a  year  of  compensation 
multiplied  by  .02  multiplied  by  20  years 
of  participation) .  Employee  B,  however, 
is  a  part-time  employee  who  completes 
1,000  hours  of  service  during  each  of  20 
accrual  computation  periods.  Like  em¬ 
ployee  A,  B’s  average  hourly  rate  is  5 
dollars  per  hour.  Employee  B’s  average 
c(xnp>ensation  for  his  or  her  total  years 
of  participation  is  5,000  dollars  (5  dollars 
per  hour  multiplied  by  1,000  hours), 

(ii)  If  double  proration  were  permit¬ 
ted,  then  employee  B’s  total  years  of  par¬ 
ticipation  would  be  only  10  since  he  or 
she  would  be  credited  with  only  one-half 
of  a  year  of  participation  during  each  of 
the  accrual  computation  periods  (1000/ 
2000)  .’Thus,  B’s  annual  retirement  bene¬ 
fit  would  be  1,000  dollars  (5,000  dollars 
average  compensation  multiplied  by  .02 
multiplied  by  10  years  of  parllclpation) . 
Under  the  rule  of  subparagraph  (1)  of 
this  paragraph,  the  plan  would  not  be 
permitted  to  prorate  B’s  years  of  partici¬ 
pation  since  the  average  compensation 
for  the  period  of  participation  in  the 
plan  already  reflects  a  proration  on  the 
basis  of  hours  of  service.  Therefore,  B’s 
annual  retirement  benefit  would  be  2,000 
dollars  (5,000  dollars  average  compensa¬ 
tion  multiplied  by  .02  multiplied  by  20 
years  of  participation) . 

(iii)  If  the  plan  adjusted  Uie  average 
compensation  during  plan  participation 
to  refiect  full  compensation,  then  the 
plan  could  prorate  years  of  participation. 
Thus,  the  average  full  annual  compensa¬ 
tion  for  employee  B  would  be  10,000  dol¬ 
lars  rather  than  the  5,000  dollars  ac- 
txially  paid.  Employee  B’s  annual  retire¬ 
ment  benefit  would  then  be  2,000  dollars 
(10,000  dollars  average  full  compensa¬ 
tion  multiplied  by  .02  multiplied  by  10 
years  of  participation) . 

(e)  Amendments  to  change  accrual 
computation  periods.  A  plan  may  be 
amended  to  change  the  accrual  compu¬ 
tation  period  to  a  different  12-consecu- 
tlve-month  period.  The  plan  must  meas¬ 
ure  on  a  ratable  basis,  and  credit  to  par¬ 
ticipants,  a  partial  year  of  participation 
for  the  time  between  the  end  of  the  pre¬ 
ceding  12-month  accrual  computation 
period  and  the  first  day  of  the  first  new 
accrual  computation  period.  The  method 


of  computation  shall  be  the  same  as  in 
paragraph  (c)  of  this  section  for  com¬ 
puting  partial  years  of  participation.  For 
example,  a  plan  is  amended  to  change 
the  accrual  computation  period  from  a 
calendar  year  basis  to  a  July  1-June  30 
plan  year  basis  beginning  in  1977.  Ihe 
plan  requires  2,000  hours  of  service  for 
a  full  year  of  participation.  Employees 
who  complete  1,500  hours  of  service  be¬ 
tween  January  1,  1976  and  December  31, 
1976  and  750  hours  of  service  betw'een 
January  1,  1977  and  June  30,  1977  must 
be  credited  with  75  percent  of  a  full  year 
of  participation  coinciding  with  calendar 
year  1976,  and  37.5  percent  of  a  full  year 
of  participation  for  the  period  January 
1, 1977  to  June  30, 1977. 

§  2530.204—3  Alternative  computatiun 
method. 

(a)  General.  Section  204(b)  (3)  (A)  of 
the  Act  and  section  411(b)  (3)  (A)  of  the 
Code  provide  thait  a  plan  may  accrue 
benefits  according  to  any  method  of  cal¬ 
culating  the  employee’s  period  of  service 
on  a  reasonable  and  consistent  basis.  A 
defined  benefit  pension  plan  which  (1) 
provides  that  benefits  accrue  on  the  basis 
of  all  service  completed  by  the  employee 
during  his  or  her  participation  in  the 
plan  and  (2)  can  clearly  demonstrate 
that  the  plan  satisfies  at  least  one  of  the 
benefit  accrual  rules  of  section  204(b)  (1) 
of  the  Act  and  section  411(b)  (1)  of  the 
CJode  may  \ise  either  the  employee’s 
career  participation  in  the  plan  or  the 
periodic  cewnputation  period,  specified 
In  §  2530.204-2,  as  the  computation 
method  for  accrual  of  benefits. 

(b)  Examples — (1)  Career  Compensa¬ 
tion.  A  defined  benefit  formula  based  on 
a  percentage  of  compensation  earned  in 
a  participant’s  career  or  during  partici¬ 
pation  with  no  variance  depending  on 
hours  completed  in  given  periods. 

(2)  Credited  Hours.  A  defined  benefit 
formula  pursuant  to  which  an  employee 
is  credited  with  a  specified  amount  of 
accrual  for  each  hour  of  service  com¬ 
pleted  by  the  employee  during  his  or  her 
career. 

§  2530.204-^  Deferral  of  benefit  ac¬ 
crual. 

For  purposes  of  section  204(b)  (1)  (E) 
of  the  Act  and  section  411(b)  (1)  (E)  of 
the  Code,  an  employee  shall  be  credited 
with  a  year  of  service  for  each  computa¬ 
tion  period  in  which  he  or  she  completes 
1,000  hours  of  service.  The  computation 
period  shall  be  the  eligibility  computa¬ 
tion  r>eriod,  and  successive  computation 
periods,  prescribed  by  S  2530.202-2. 

Subpart  C — Form  and  Payment  of  Benefits 

§  2530.205  [Reserved] 

§  2530.206  [Reserved] 

Subpart  D — Plan  Administration  as 
Related  to  Benefits 

§  2530.207  [Reserved] 

§  2530.208  [Reserved] 

§  2530.209  [Reserved] 

§  2530.210  Employer  or  employers 
maintaining  the  plan. 

(a)(1)  Eligibility  to  participate  and 
vesting.  Except  as  otherwise  provided  in 
sections  202(b)  or  203(b)  (1)  of  the  Act 
and  sections  410(a)(5),  411(a)(5)  and 
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411(a)  (6)  of  the  Code,  all  years  of  serv¬ 
ice  with  the  employer  or  employers 
maintaiiiliig  the  plan  shall  be  taken  into 
account  for  pmposes  of  section  202  (re¬ 
lating  to  Tninimiim  eligibility  standards) 
and  section  203  (relating  to  minimum 
vesting  standards)  of  the  Act  and  sec¬ 
tions  410  and  411(a)  of  the  Code.  The 
term  "employer  or  employers  maintain¬ 
ing  the  plan”  shall  include  those  em¬ 
ployers  for  whom  an  employee  has  com¬ 
pleted  one  or  more  years  of  service  im- 
der  the  attribution  rules  contained  in 
paragraphs  (b)  through  (d)  of  this  sec¬ 
tion.  In  the  case  of  a  multiemployer  plan 
as  defined  in  section  3(37)  of  the  Act 
and  section  414(f)  of  the  Code,  the  plan 
shall  not  be  reWred  to  apply  the  attri¬ 
bution  rules  contained  in  paragraphs  (c) 
and  (d)  of  this  section  to  service  not 
otherwise  attributable  xmder  paragraph 
(b)  of  this  section,  nor  shall  service  un¬ 
der  the  plan  be  attributed  to  other  plans 
maintained  by  employers  described  in 
paragraphs  (c)  and  (d)  of  this  section 
by  operation  of  paragraph  (b)  of  this 
section. 

(2)  Accrual  of  benefits.  Except  as 
otherwise  provided  in  section  202(b)  of 
the  Act  and  section  410(a)  (5)  of  the 
Code,  all  years  of  participation  must  be 
taken  into  account  for  purposes  of  sec¬ 
tion  204  of  the  Act  and  section  411(b) 
of  the  Code  (relating  to  benefit  accrual) . 

(b)  Multiple  employer  plans.  A  plan 
maintained  by  more  than  one  employer 
shall  be  treated  as  if  all  maintaining 
employers  constituted  a  single  employer 
so  long  as  an  employee  maintains  con¬ 
tinuity  of  either  employment  or  plan 
coverage. 

(c)  Controlled  groups  of  corporations. 
All  employees  of  all  corporations  which 
are  members  of  a  controlled  group  of 
corporations  (within  the  meaning  of  sec¬ 
tion  1563(a)  of  the  Code,  determined 
without  regard  to  section  1563  (a)  (4) 
and  (e)  (3) )  shall  be  treated  as  employed 
by  a  single  employer. 

(d)  Commonly  controlled  trades  or 


B  Is  not  required  to  be  given  credit  becaxise 
of  the  lack  erf  continuity  In  either  employ¬ 
ment  at  plan  coverage.  A  has  continuity  of 
employment,  while  C  has  continuity  of  plan 
coverage. 

(ii)  Service  for  employer  X  prior  to  X** 
adoption  of  the  plan  need  not  be  counted 
even  if  there  is  continuity  of  employment. 
In  this  instance  the  employer  did  not 
maintain  the  plan  during  the  period  of 
service  prior  to  adoption.  Assume,  how¬ 
ever,  that  employee  D  (not  shown)  com¬ 
pleted  three  years  of  covered  service  for 
employer  Y  prior  to  employer  X’s  adop¬ 
tion  of  the  plan.  D  then  shifted  to  em¬ 
ployer  X  in  service  covered  by  the  plan 
after  X  had  adopted  the  plan.  His  prior 
service  must  be  counted  and  he  remains 
a  participant.  If  D  shifted  to  employer 
X  prior  to  X’s  adoption  of  the  plan  and 
subsequently  was  covered  by  the  plan 
when  X  adopted  it,  then  his  prior  service 
must  be  counted,  subject  to  the  break 
in  service  rules  as  applied  to  the  period 
during  which  he  was  not  employed  by  an 
employer  maintaining  the  plan  (l.e.  the 
period  that  he  was  employed  by  X  prior 
to  X’s  adoption  of  the  plan). 

(iii)  Service  after  leaving  plan  cover¬ 
age  is  illustrated  by  employees  E  and 
F  below. 

X 


X  -  V 


E  continues  to  receive  credit  toward  vesting 
while  F  would  not  (lack  ctf  continuity) . 


(2)  Controlled  group.  The  rule  is  illus¬ 
trated  in  the  case  of  a  controlled  group 
of  corporations  (as  defined  by  section 
1563(a))  by  assuming  that  X  and  Y  in 
example  (1)  are  both  members  of  a 
controlled  group  of  corporations.  The 
shaded  segment  represents  a  plan  main¬ 
tained  by  several  members  of  the  con¬ 
trolled  group  but  which  is  not  a  multi¬ 
employer  plan  within  the  definition  of 
section  3(37)  of  the  Act.  Employee  B  as 
well  as  employees  A  and  C  would  be 
entitled  to  credit  for  past  service  be¬ 
cause  he  has  maintained  continuity  of 
employment. 

(3)  Multiple  employer — controlled 
group.  Assume  that  employer  Z  is  con¬ 
trolled  by  X  but  Y  is  not  related  to  X 
or  Z  other  than  by  maintaining  the  m\il- 
tiemployer  plan  to  which  X,  Y  and  Z  are 
all  signatories.  The  multiemployer  plan  is 
depicted  by  the  shaded  portion  of  the 
diagram. 

y 


businesses.  Under  regxilatlons  prescribed 
by  the  Secretary  of  the  Treasury,  all  em¬ 
ployees  of  trades  or  businesses  (whether 
or  not  incorporated)  which  are  under 
common  control  shall  be  treated  as  em¬ 
ployed  by  a  single  employer, 

(e)  Examples.  For  purposes  of  para¬ 
graph  (a)(1),  paragraphs  (b),  (c)  and 
(d)  of  this  section  are  illustrated  by  the 
following  examples; 

(1)  Multiple  employer,  (i)  Assume  that 
X  and  Y  below  are  both  employers  who 
are  signatories  to  a  multiple  employer 
plan,  coverage  of  which  is  represented 
by  the  shaded  segment  of  the  diagram. 
A  and  B  are  both  employees  who  start  in 
imcovered  service  and  move  to  service 
covered  by  the  plan,  while  C  moves  from 
covered  service  to  covered  service  for  a 
different  employer. 


X  Y 


A — credit  for  past  service. 
B — ^no  credit. 

C — credit. 


G  has  no  continuity  (essentially  the 
same  as  F  above).  H  maintains  conti¬ 
nuity  in  moving  to  X  (continuity  of  cov¬ 
ered  service)  but  breaks  continuity  for 
purposes  of  the  multiemployer  plan  in 
moving  to  Z.  Neither  O  nor  H  would 
continue  to  vest  while  working  for  Z. 
If  Z,  however,  also  maintains  a  separate 
nonmultiemployer  plan  covering  the  un¬ 
shaded  portion  of  employees,  then  H 
would  be  credited  for  purposes  of  that 
plan  with  service  performed  for  X  but 
not  with  service  performed  for  Y. 

(4)  Breaks  in  service. 


X  Y 


J  Incurs  a  break  in  service  while  work¬ 
ing  for  Y  in  uncovered  service  but  when 
J  enters  covered  service  with  Y  all  serv¬ 
ice  with  Y  must  be  counted  for  eligibility 


to  participate  and  vesting.  J  may  then 
aggregate  all  service  with  X  and  Y  un¬ 
less  the  service  credit  with  X  has  been 
forfeited  through  operation  of  section 
202(b)(4)  or  203(b)  (3)  (D)  (consecutive 
breaks  equalling  prior  service) .  Even 
though  Z  is  controlled  by  X,  there  would 
not  be  continuity  and  another  break  in 
service  would  occur  when  J  moves  to  Z. 
For  purposes  of  the  multiemployer  plan 
(shaded)  K  inciurs  a  break  in  service  dur¬ 
ing  imcovered  service  with  Y  and  a  sec¬ 
ond  break  in  uncovered  service  with  Z. 
For  purposes  of  a  nonmultiemployer  plan 
maintained  by  Z,  however,  K  incurs  a 
break  in  service  while  working  for  Y 
but  incurs  no  break  in  service  in  later 
moving  from  X  to  Z  (Z  controUed  by  X) . 
§  2530.211  [Reserved] 

Effective  date.  September  3, 1975. 

Signed  at  Washington,  D.C.,  this  3d 
day  of  September  1975. 

James  D.  Hutchinson, 
Administrator  of  Pension 
and  Welfare  Benefit  Programs. 

[FR  Doc.75-23811  Plied  9-3-75:4:57  p.m.] 
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